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From the ill-concealed hostility of legisla~ 
tures and courts toward fire insurance com- 
panies in some states, one would be led to be- 
lieve that the business of such companies were 
inimical to the public welfare, and therefore 
to be subjected to the strictest regulations. 
While such may not be the ostensible argu- 
ment advanced, it is the only apparent justi- 
fication for the judicial and legislative atti- 
tude of such states as Missouri, which in 
their apparent endeavor to benefit the policy 
holder, overrun the mark and either drive 
every responsible company from the state, or 
result-in the establishment of excessive rates 
and charges. 

That this tendency shows no sign of abate- 

ment is evidenced by the recent case of Burge 
Brothers v. Greenwich Insurance Company, 
80 S. W. Rep. 342, in which the Missouri 
Court of Appeals attacks the ‘‘three-fourths 
value’’ and ‘‘other insurance’’ clauses con- 
tained in every fire insurance policy, in a man- 
ner which very materially affects the beneficent 
purposes of these clauses. In this particular 
case the policy provided that the liability of 
the company would be avoided infcase other 
concurrent insurance were taken exceed- 
ing three-fourths of the cash value of the 
property insured. The defense of the com- 
pany was that the policy was void because 
other insurance had been taken so that at the 
time of the loss the amount of the combined 
insurance exceeded three-fourths of the 
stock’s value. The court held that the sub- 
ject of insurance being a stock of goods 
which would necessarily have a fluctuating 
value, the rule against over-insurance would 
not be strictly applied and that in such cases 
the policy holder could recover at least three- 
fourths of the actual value of the goods at 
the time of the loss. 

This case was further complicated by the 
fact that in Missouri the insurance companies 
labor under the incubus of a ‘‘valued policy 
law,’’ alaw which provides that ‘‘the value of 





property set forth in the application on which 
the policy is issued shall never be ques- 
tioned by the insurer in any proceeding.’’ 

This law, which had been strictly construed 
against the companies hitherto, would seem 
to work favorably to their interests in and 
under the particular circumstances recorded 
in the principal case. For, if the value set 
upon the goods cannot be questioned by the 
insurer then the representation by the insured 
of the value of his property in such cases 
‘materially affects the risk insured against,’’ 
and amounts to a warranty, a breach of which 
avoids the policy. But the learned judge 
who wrote the opinion in this case, with a 
commendable desire to do justice but with an 
absolute failure to appreciate the enormity of 
defendant’s misconduct in violating a rule 
upheld byvevery principle of public policy, 
said in regard to the effect of the valued 
policy law: ‘‘The statute precludes a com- 
pany from denying that insured chattels were 
of the estimated value when the insurance 
was written, and to that extent makes the 
policy a valued one; but when a stock of 
merchandise, or other personalty of a changing 
character, is involved, the insurer may show 
a reduction of value had occurred prior to 
the fire. In the present case the dispute is 
not regarding the amount of the stock when 
the policy was issued, but the contention is 
that when the fire occurred the worth of the 
goods on hand did not exceed the insurance 
carried by one-fourth. The defendant was 
at liberty to prove what the stock amounted 
to then, and its proportion of the loss could 
not be more than three-fourths of the loss, 
computed on the worth of the property when 
burned, and prorated with the other insur- 
ance.”’ 

We believe that the decision in this case is 
to be deeply regretted since it cannot be 
doubted that it lends indirect encouragement 
to over-valuation and over-insurance which 
invariably results in increasing the number 
of incendiary fires. For, while by the deci- 
sion of the court, the company may prove the 
over-valuation at the time of the loss, and 
be compelled to pay no more than three- 
fourths of the actual value of the property 
destroyed, nevertheless for this exposure to a 
possible increased risk, the company has not 
provided for any increased rate of premium, 
while the insured on the other hand, has had 
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nothing to fear from the exposure of his 
fraud and a possible chance to make such a 
profit as would not escape the attention of an 
unscrupulous speculator. 

A man who like the plaintiff in the princi- 
pal case, would put a valuation of nearly 
$8,000 on property worth little more than 
$2,000, as proven by his own subsequent 
statements, and thus be able to secure other 
insurance to the value of $6,000 under the 
three-fourths clause, should, even if we leave 
out of consideration the express terms of his 
contract, be compelled to forfeit all his rights 
under the policy, in the interest, not prima- 
rily of the insurance company but of the gen- 
eral public and other citizens and neighbors 
whose property is endangered by the tempta- 
tion to which the insured has subjected him- 
self. 

Every avenue of profit, indeell, must be 
closed to such speculation, whether apparently 
innocent or otherwise, and every intendment 
of law indulged against an insured who thus 
over-values his property in order to secure 
other insurance for an amount that would 
justify its destruction. 


NOTES OF IMPORTANT DECISIONS. 
SPECIFIC PERFORMANCE — AGREEMENT TO 
ConvEY LAND IN CONSIDERATION OF SUP- 
PORT.—Not the least important of the recent 
decisions of our courts of last resort is that of 
Prusiecke v. Ramzinski, 818. W. Rep. 771, where 
the Court of Civil Appeals of Texas holds that 
an executory agreement to convey land in con- 
sideration of support for life, not being capable 
of specific enforcement by the party agreeing to 
convey. cannot be so enforced by the other. The 
argument of the court is an interesting one. 
‘The question is,”’ says the court, ‘is the con- 
tract of such a character as entitles the plaintiff 
to a decree requiring its specific performance by 
the defendant, Ramzinski? The granting or with- 
holding a decree of specific performance is, when 
speaking of the remedy, generally held by the 
authorities to be within the discretion of the 
court; not an arbitrary and capricious discretion 
governed by the mere pleasure of the court, but, 
aus compared with the absolute right of the party 
to judgment at law for damages upon the breach 
of a contract, a sound judicial discretion, con- 
trolled by fixed rules and principles in view of the 
special features and incidents of each case. In 
every case the question must be whether the 
exercise of the power of the court is demanded 
to subserve the ends of justice; and, unless the 
court is satisfied that it is right in every respect, 





it refuses to interfere. Waterman on Spec. Perf. 
§ 6. Equity will not interfere in favor of one of 
the parties where it is incapable of doing justice 
to the other hy enforcing the entire contract ac- 
cording toitsterms. Cooper v. Pena, 21 Cal. 413. 
Unless a contract can be specifically enforced as to 
both parties, a court of equity will notinterfere. If 
a contract to convey land is such that the court is 
unable to enforce it against the plaintiff nothing 
remains for it to do except to decline to compel 
the defendant to execute a deed in his favor. 
When a contract is of such a character that a 
court of equity is without power to enforce it as 
against one or the other of the parties, the party 
against whom it cannot be enforced cannot, until 
he has fully performed his part of the agreement, 
though the other party could be forced to per- 
form his, obtain a decree of specific performance. 
Ikerd v. Beavers, 106 Ind. 483, 7 N. E. Rep. 328. 
For a court of equity will not attempt to enforce 
a contract specifically unless it can be done mu- 
tually and completely, and so as to secure sub- 
stantially beyond question all that the parties 
contemplate. If this is impracticable, the rem- 
edy, if any exists, is to be found elsewhere. 
Bourget v. Monroe, 58 Mich. 565, 25 N. W. Rep. 
514. Inthe case just cited the defendant entered 
into an agreement with his daughter, Josephine 
Bourget, wife of the plaintiff, whereby it was 
agreed she should support and maintain him, 
except as to clothing, during his life, and that in 
consideration thereof he should allow her and 
her family to possess and reside upon a certain 
lot named belonging to defendant, and that it 
should be hers absolutely after his death. In 
pursuance of the agreement, Josephine Bourget 
resided on the land and supported and maintained 
defendant until 1883, when she died intestate, 
leaving two children, one of whom died a short 
time afterwards, and the other, who inherited his 
share, died in October, 1884, leaving his father, 
the ptaintiff, sole heir. The defendant, imme- 
diately after his daughler’s death, left the house, 
shut it up, and excluded plaintiff, repudiating 
the agreement. Upon these facts the plaintiff 
brought suit against defendant for specific per- 
formance of the agreement or compensation. 
The court, speaking through Mr. Justice Camp- 
bell, said: ‘We can see no foundation for juris- 
diction in this case. If Josephine Bourget were 
living, and had filed this bill herself, a decree of 
specific performance would, if made, involve 
continuous duties on her part, including all those 
household cares and attentions essential to the 
decent care of parents by their chilaren, which 
could not be constantly regulated by any process 
within the power of a court of equity, and which, 
if enforced unwillingly, would be destitute of the 
affection and confidence which are the chief value 
of such relations. The duties on defendant’s part 
would also be continuous, and depend on good 
treatment, and the conveyance must either be 
made by will, which no court could compel a 
man to make, or by deed from his heirs. In other 
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words, the performance could not be enforced 
mutually at all, and is impracticable within any 
rule of equity.’ If an illustration were needed, 
the quotation made demonstrates the futility of 
any effort upon the part of a court of equity to 
enforce specific performance of a contract such as 
the onein this case. Even if the court could fore- 
see that Prusiecki would outlive Ramzinski, it 
could not, by any power it possesses, or any pro- 
cess at its command, compel the former ‘to sup- 
port, house and clothe Ramzinski as a member of 
his family during his natural life,’ though ‘at his 
death’ it might compel Prusiecki ‘to decently 
inter his remains.’ But no one can say that Pru- 
siecki would outlive Ramzinski, and, if he should 
not, it is needless to say that after his death he 
could not be compelled to support, house and 
clothe Ramzinski, and upon his death decently 
inter his remains. But suppose the court did 
have such power, would its exercise subserve the 
ends of justice? Unless, as we have seen, the 
court is satisfied that it would, it would refuse to 
interfere. That the exercise of such power might 
not subserve the ends of justice, but would be ruin- 
ous to Ramzinski, cannot be more aptly illus- 
trated or demonstrated than is by Shakespeare in 
his King Lear.”’ 











ARSON—PAROL TESTIMONY AS TO OWNER- 
SHIP OF PROPERTY BURNED WHILE UNOCCU- 
PIED.—A point of interest to attorneys acting for 
the state in prosecutions for arson is recorded in 
the recent case of Goldsmith v, State, 81S. W. Rep. 
710. In this case the Court of Criminal Appeals 
of Texas held that where, on a prosecution for 
arson, the building burned was private and unoc- 
cupied property, the ownership of the property 
must be proven by the introduction of the deed. 
The court said in part: 

“There is another question in the case to which 
we call attention. The court permitted, over ob- 
jections of appellant, the state to prove owner- 
ship by oral evidence. Perhaps this bill is sub- 
ject to the criticism of the state that it is not 
shown, as a matter of fact, the deed was not in- 
troduced, and that oral testimony was relied upon 
exclusively to prove ownership. It is simply 
stated asa ground of objection, when it should 
be stated as a matter of fact. Be this as it may, 
so far as the attitude in which this opinion places 
the case, we call attention to it, so that, should 
another trial occur, this error may not encumber 
the record. Usually and generally it is sufficient 
to prove possession of property in cases of arson 
by oral testimony. Many cases have been written, 
and some of them are referred to in state’s brief, 
showing that arson is directed more against the 
possession and occupancy than towards the own- 
ership of the destroyed property. As a general 
rule, that proposition is correct. All our cases 
examined, except one, show the house and prem- 
ises were occupied at the time of the burning, 
and it was not a material question as to the real 
ownership. Rogers’ Case, 26 Tex. App. 404, 9 





8S. W. Rep. 762, and Wyley’s Case, 34 Tex. Cr. 
Rep. 514,31 S.W. Rep. 393, are relied upon by the 
state. If the house had been oceupied, and own- 
ership or occupancy had been alleged in the 
occupant, these two cases might be in point. 
Appellant relies upon Hester v. State (Tex. Cr. 
App.), 51S. W. Rep. 932, and Tuller v. State, 8 
Tex. App. 501. The Hester Case is the one al- 
luded to above, in which the house was unoccu- 
pied. It was a school house belonging to the 
county. Ownership was alleged in the county 
judge, who was permitted to testify the house 
was a public free school building. The deed was 
not offered in evidence, and objection was urged 
because the ownership was not proven by deed. 
Passing upon that question, this court said it was 
immaterial, because the law itself made the county 
judge the owner of the property ; that the title in 
him was a matter of law, and was sufficiently 
proved without the deed. We are of opinion, 
under the peculiar facts of this case—the prop- 
erty being private property and unoccupied—that 
the deed should have been introduced. So, upon 
another trial, if this question should arise, the 
introduction of the deed will avoid any com- 
plications along that line.”’ 


NUISANCES—REMEDIES FOR COMPELLING THE 
ABATEMENT OF NUISANCES.—The discovery of 
new remedies is at the present time unusual, but 
this seems to have occurred in Smith v. Giddy 
(Times, 22d inst.), in which the divisional court 
(Wills and Kennedy, J. J.) have reversed the de- 
cision of Judge Russell in the Chertsey county 
court. The question related to the rights of 
neighboring landowners in respect of overhang- 
ing trees, a matter which was much discussed a 
few years ago in Lemmon v. Webb, 1894, 3 Ch. 1; 
1895, A.C. 1. In that case it seems to have been 
treated as clear that where a tree growing in the 
land of A had branches which overhung the land 
of B, B was entitled to cut them down, and the 
point at issue was whether, before doing so, he 
was bound to give notice to A. It was held by, 
the court of appeal, reversing Kekewich, J., and 
also by the house of lords, that no notice was 
necessary. In a case of nuisance caused by 
omission (as opposed to a nuisance by commis- 
sion), which can only be abated by going on the 
land of another, such notice is necessary save in 
circumstances of emergency, since the person 
abating the nuisance has to justify a trespass. 
But the cutting of overhanging boughs involves 
no trespass, and therefore requires no notice. In 
the present case the landowner, Smith, whose 
land was overhung, preferred not to adopt this 
remedy, aud he brought an action claiming dam- 
ages and an injunction against the branches be- 
ing allowed to remain. The possibility of such 
an action was contemplated in Lemmon v. Webb, 
but Lindley, L. J., pointed out that it would de- 
pend on proof of actual damage. ‘To plant a 
tree on one’s own land,”’ he said, ‘‘infringes no 
rights, and if the tree grows over the soil of an- 











224 


CENTRAL LAW JOURNAL. 





No. 





other, I cannot find that any action lies for the 
encroachment unless damage can be proved.” 
Of course, where actual loss results, an action for 
damages will lie, and such damages were recoy- 
ered in Crowhurst v. Amersham Burial Board, 4 
Ex. D. 5, where the plaintiff's horse had died 
from eating the overhanging branches of a yew 
tree growing on the defendant’s land. Butan 
action having for its main object to compel the 
neighboring landowner to remove the branches, 
does not seem to have been brought until now. 
Yet if damage is proved, so as to give ground for 
an action at law, as distinguished from the sum- 
mary remedy of cutting down the branches, 
which, as above stated, does not depend on dam- 
age, there seems to be no reason why it should 
not take the form of an action for an injunction. 
So, accordingly. the divisional court held, and 
hence a landowner who is troubled by his neigh- 
bor’s overhanging branches, has the alternative, 
where they cause him actual damage, of either 
removing them himself or of requiring his neigh- 
bor toremove them; while, even if there is no 
damage—so at least we read the cases—he can 
still remove the branches himself, and that with- 
out notice.—Solicitor’s Law Journal. 


THE TEST BY WHICH TO DETERMINE 
WHETHER THE CASE IS FOR THE 
JURY. 

Scope of the Essuy.—Ilt is our purpose, if 
feasible from an examination of the cases, to 
ascertain those rules under which courts have 
proceeded in deciding motions to direct a 
While 


it has frequently been said, that the decision 


verdict or demurrers to the evidence. 


of such motions depends so largely upon the 
facts and merits of the particular controversy 
that the application of definite rules is impos- 
sjble, and while this statement is, to a large 
extent true, we are not convinced that it is 
impossible to harmonize the authorities, but 
believe that clear rules may be deduced from 
the cases,that these rules are of broad general 
significance, are applicable beyond the con- 
fines of particular controversies, and find 
support in numerous illustrative cases. It is 
not essential that we concern ourselves with 
the general and universally accepted proposi- 
tion, that questions of law are for the court, 
and questions of fact are for the jury, crys- 
tallized ia the maxim ‘‘ad questiones facti non 
respondent judices ; ad questiones juris non re- 
spondent juratores.’’ ‘This is the sentry at 
the gateway of our jury system, and upon its 
fidelity depends the chief bulwark of Anglo- 
Saxon liberty. The encroachment of the 








court upon the province of the jury or the 
trespassing of the jury upon the equally sa- 
cred office of the judge, cannot but bring 
disaster upon common-law jurisprudence in 
whatever generation it occurs. Our princi- 
pal purpose is to determine when matters of 
evidence become questions of law which the 
judge may direct the jury how to decide, and 
also to learn when, on the other hand, the 
jury must be left free to pass upon the evi- 
dence under the of 
the court. 

General Principles.—The first rule in log- 


general instructions 


ical significance is, that the court may decide 
whether there is any evidence of a fact, and 
whether giving the testimony all the force of 
which it is susceptible, it is legally sufficient 
to support the party’s case, that is, the court 
may say whether there is suflicient evidence, 
but the jury is to pass upon the sufficiency 
and weight of the evidence.! In order that 
the courts may determine the legal sufficiency 
of the evidence, it must assume the truth of 
all the evidence offered by the party against 
whom the motion to direct a verdict is. made, 
and must add thereto every inference which 
may be fairly and legitimately drawn there- 
reasonable intelli- 


from in the exercise of a 


» 


gence.” 


flicting evidence nor pass upon the credibility 


ITence, the court will not weigh con- 


of witnesses.” But when the facts are undis- 


puted and the evidence is neither conflicting 
nor contradicting so that the court can say 
that there is no room for honest difference of 
opinion, as to what the evidence proves, the 
case presents only a question of law, and a 


peremptory instruction is proper. The con- 


1 State v. McBryde, 97 N. Car. 393, 1S. E. Rep. 925; 
Porter vy. German Ins. Co. (Mo. App.), 1 Mo. App. 147; 
State v. Bruce, 106 N. Car, 792, 11 8S. E. Rep. 475; 
Choate vy. San Antonio, ete., R. Co., 91 Tex. 406, 44 8. 
W. Rep. 69; Trimble vy. Kerr-Rommer Mere. Co., 56 
Mo. App. 683. 

2 Miller v. Palmer, 58 Md. 451; Morris’ Admr. y. 
Louisville, ete., R. Co., 22 Ky. L. Rep. 1598, 61 8S. W. 
Rep. 41; Grand Trunk, ete., R. Co. vy. Ives, 144 N.S. 
408; Jackson v. Jacksonport, 56 Wis. 310; Brown vy. 
McBride, 52 N. Y. Supp. 620; Wright v. Bank of Me- 
tropolis, 110 N. Y. 237, 18 N. E. Rep. 79. 

%’Omaha St. R. Co. v. Craig, 39 Neb. 601,58 N. W. 
Rep. 209. 

4 Morris’ Admr. v. Louisville, ete., R. Co., 22 Ky. L. 
Rep. 1593, 61 W. Rep. 41; Omaha St. R. Co. v, 
Craig, 39 Neb. 601, 58 N. W. Rep. 209; Woolsey v. 
Railroad Co., 39 Neb. 798,58 N. W. Rep. 444, 25 L. R. 
A. 79; Rogers v. Marriott, 59 Neb. 759, 82 N. W. Rep. 
21; Garneau y. Cohn, 61 Neb. 500, 85 N. W. Rep. 531; 
Jacobs v. Jolly (Ind.), 62 N. E. Rep. 1028. 
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flict spoken of, however, means a substantial 
conflict, for, as will be shown in a subsequent 
paragraph the so-called ‘‘Scintilla rule’’ has 
been abandoned. Hence, when the testimony 
adduced by a plaintiff is so light or inconelu- 
sive that no rational well constructed mind 
can infer from it the fact which it is offered 
to establish a binding instruction should be 
given.” The right to direct a verdict does 
not therefore depend upon the absence of all 
testimony, but depends upon the decision of 
the question whether there is any testimony 
from which the jury can render a verdict. °® 
Notwithstanding the sweeping character of 
these rules, care should be exercised by the 
courts in passing upon these motions which 
question the legal sufliciency of the evidence, 
and no ease should be taken from the jury 
unless upon the strongest case made by any 
of the witnesses it is manifest that there was 
no cause of action. Courts may pot assume 
that the witnesses they would most credit are 
to be followed by the jury, and however much 
they may be discontented with the verdict, 
they may not usurp the functions of the jury.? 
From this on our discussion will in a general 
way follow two branches, first, we will con- 
sider the right to take a case from the jury as 
depending on conflicting testimony, and sec- 
ond, as depending on the credibility of the 
witnesses. 

Conflicting Testimony.—lIt is now generally 
agreed among the authorities that a case must 
be passed upon by the jury when there is any 
substantial conflict in the evidence.* Thus, 
when the evidence tends to support both sides 
of the issue® or when there is both positive and 
negative testimony!’ or when there are dis- 
crepancies in the testimony!! the jury should 
decide. 

Same Subject — The Scintilla Rule.—The 
old rule formerly concurred in by many au- 


» Davis v. Davis, 7 Har. & J. (Md.) 36, 38. 

® Baldwin y. Shannon, 43 N. J. L. 596; Cinnaire v. 
Klein, 88 Ill. App. 304; Frazer v. Howe, 106 III. 563. 

7 Marertt v. Marquette, ete., R. Co., 47 Mich. 1. 

* Brown vy. Mace, 80 Mo. App. 81; Fleitford v. Bar- 
nett (Colo.), 52 Pac. Rep. 293; Marcott v. Marquette, 
ete., R. Co., 47 Mich. 1, 

* Keene V. Masterman, 66 Minn. 72, 68 N. W. Rep. 
771. 

10 Hanlon y. Missouri Pac. R. Co., 104 Mo. 381, 168. 
W. Rep. 223. 

11 Cleveland Co-op. Store Co. vy. Mallory, 111 Mich. 
20, 69 N. W. Rep. 75. 





thorities was that the plaintiff was entitled to 
go tothe jury even if his evidence however 
slight tended to establish facts essential to 
the recovery.'? But this rule has now been 
almost universally exploded, and the modern 
rule is not to see whether there is any evi- 
dence, a mere scintilla or crumb, dust of the 
seales, but whether there is any upon which 
the jury can in any justifiable view find for 
the party producing it upon whom the burden 
of proof is imposed.!* A mere scintilla of 
evidence is not now enough to compel the 
court to send the case to the jury.14 A mere 
conjecture or suspicion will not warrant leav- 
ing the matter to the jury.'® By a mere 
seintilla of the evidence is meant, the least 
particle of evidence—evidence which without 
further evidence is a mere trifle, that is, evi- 
dence upon which the jury could not found a 
verdict without acting unreasonably in the 
eye of the law.!° 

Same Subject—Confijcting Inferences.—It 
will be remembered that in discussing the 
general rule as to leaving cases to the jury,it 
was said that all reasonable inferences must 
be admitted as well as all the testimony to 
determine the legal sufficiency of a party’s 
vase. The logical sequel of this rule is that 
when the inferences conflict then the evidence 
must go to the jury, for it is their province 
to draw conclusions and inferences from the 
evidence.'? And this is the rule, for when 
reasonable minds may fairly deduce differ- 


2 Higgins v. M 
34 Cent. L. J. 2 
Rep 1028, 

18 Cormor y. Giles, 76 Me. 132: Commissioners. ete., 
Clark, 94 U.S. 254: Improvement Co. v. Munson, 14 
Wall. (U.S.) 442, 448; Jewell v. Parr, 18 Com. B. 916; 
Toomey v. London, ete., R. Co., 3 C. B. (N.S.) 150; 
Ryder v. Wombwell, T. R. 4 Exch. 32; Gillin v. Me- 
Mullen, L. R. 2 P. C. 317. 

14 Bulger v. Rosa, 119 N. Y. 459; Bartilott v. Inter- 
national Bank, 119T1l. 259; Simmons vy. Chicago, etc., 
R. Co., 110 Ill. 840; Finley v. West Chicago St. R. Co., 
90 Ill. App. 368; Wheelton v. Hardisty, 8 El. & B. 262; 
Wittouski v. Wasson, 71 N. Car. 451. 

15 State v. McBryde, 97 N. Car. 393, 1S. E. Rep. 925; 
State v. Patterson, 78 N. Car. 470; State v. Rice, 83 N. 
Car. 661; Brown y. Kinsey, 81 N. Car. 245; State v. 
Waller, 80 N. Car. 401; State v. Vinson, 63 N. Car. 
835; Cobb v. Fogalman, 1 Ired. (N. Car. L.), 440; Sut- 
ton y. Madre, 2 Jones (N. Car. L.), 320; Matthis v. 
Matthis, 3 Jones (N. Car. L.), 132. 

16 Jewell v. Parr, 138 Com. B. 909. 

17 Rauber v. Sundback, 1S. Dak. 268, 46 N. W. Rep. 
927; Ayers v. Quigley, 27 Jones & S. (N. Y.) 4,12 N. 
Y. Supp. 559. 


issouri Pac. R. Co., 48 Mo. App. 547, 
8: Jacobs v. Jolly (Ind.), 62 N. E. 
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ent inferences from the same facts the case 
is one for the jury and may not be finally 
decided by the court.1§ 

Right to Take the Case from the Jury as 
Dependent on Whether or not the Court Would 
Order a New Trial.—It has been proposed by 
several cases that to determine whether the 
evidence is conflicting to make a case for the 
jury that the test of the probable action of 
the court, if a motion were made to set aside 
the verdict, be applied, that is 1f the court 
would feel compelled to set aside the verdict, 
should one be rendered in favor of the party 
against whom the motion to direct a verdict 
is made, and grant a new trial, the motion 
for a peremptory instruction should be 
granted. That the true test of the court’s 
right to direct a verdict is whether a verdict 
rendered would have to be set aside.'® 
Notwithstanding the fact that this rule is 
followed by so many respectable authorities 
it has not been universally acquiesced in, and 
these cases in which it has been declared that 
the court should leave the case to the jury if 
there is a conflict of evidence although the 
presiding judge would feel compelled to set 
a verdict aside, are certainly, to say the least, 
more in harmony with our ideas of the jury 
system,?° for as was pointed out in a New 
York case the province and duty of the court 
on a motion to direct a verdict differs from 
its position on a motion for a new trial as in 
the former case only the pure question of law ; 
whether upon the facts one party or the other 


18 Bates v. Fremont & C. R. Co., 48. Dak, 394, 57 N. 
W. Rep. 72; Reid v. Kellogg, 8 S. Dak. 596, 67 N. W. 
Rep. 687; Thomson y. Shelton, 49 Neb. 645, 68 N. W. 
Rep. 1055; Carpenter v. Fisher, 175 Mass. 9, 55 N. E. 
Rep. 479; Kansas Pac. R. Co. Pointer, 14 Kan. 37; 
Thurber v. Harlan Bridge Co., 60 N. Y.326; Railroad 
Co. v. Stout, 17 Wall. 657; Higgins v. Missouri Pac. 
R. Co., 43 Mo. App. 547; Wright Fire Proofing Co. v. 
Rozekai, 30 Ill. App. 266; Alger v. New York Elev. 
R. Co., 15 N. Y. Supp. 960; Wasson v. Pettit, 49 Hun 
(N. Y.), 166; Grand Trunk R. Co. v. Ives, 144 U.S. 
408; Badgeley v. Bowe, 105 N.Y.171, 11 N. E. Rep. 386; 
Northrop v. Smith, 118 N. Y. 682, 23.N. E. Rep. 571; 
Fisher v. Monongahela, ete., R. Co., 131 Pa. St. 292, 18 
Atl, Rep. 1016. 

19 Hartman y. Aldin’s Exrs., 34 N. J. L. 518; Pleas- 
ants v. Faut, 22 Wall. 116, 122; Hickman v. Jones, 9 
Well. 197, 201; Deyo v. New York Cent. R. Co., 34 N. 
Y. 9, 18; Connor vy. Giles, 76 Me. 1382; Chivington vy. 
Colorado Springs, 17 Ill. App. 74; Boyer v. Schultz 
Belting Co., 29 Fed. Rep. 281. 

20 Buford v. Louisville, ete., R. Co., 82 Ky. 286; 
Thompson y. Thompson, 17 B. Mon. (Ky.) 22; Little 
Rock, ete., R. Co. v. Perry, 37 Ark. 164. 





is entitled to a judgment; while in the latter 


case it becomes the court’s duty to pass upon 
the evidence.?! I cannot but consider the 
test, applied by the first cases cited un- 
der this heading, as dangerous and while no 
doubt enforced candidly, it is a body blow at 
one of our oldest institutions, the trial by 
jury. There is a great difference between 
directing a verdict and granting a new trial. 
If a verdict is directed that is the end of a 
party’s case unless he appeals. His entire 
redress is gone. On the other hand, the 
ordering of a new trial means another oppor- 
tunity, with the chance, if his case was pre- 
viously weak, of strengthening it. It appears 
to me that the true rule is that ‘‘If the evi- 
dence is such that the coart would set aside 
any number of verdicts rendered upon it, 
toties quoties, then the g@ase should be taken 
from the jury. On the other hand, if the 
evidence is such that though one or two ver- 
dicts rendered upon it would be set aside yet 
a second or third verdict would be suffered 
to stand, the case should not be taken from 
the jury.’’?? This test simply means this, that 
if the court could never feel itself bound by a 
verdict upon it, the case may be taken from 
the jury. Isay this appears to me to be the 
true rule that is if the prospective action of 
the court on a motion for a new trial is in any 
sense thetest. But this measure is at best 
deficient and ought to give way to the rule re- 
quiring the court only to determine whether 
the evidence is without substantial conflict 
and is legally sufficient to support the case of 
the party having the burden of proof. 
Credibility of Witnesses—Weight of the 
Evidence.—Not only is the jury to pass upon 
a case bounded by the fact of a conflict in the 
testimony but its scope may alsodepend upon 
the weight of the evidence and this may in 
turn depend upon the credibility of the wit- 
nesses on whose testimony the preponderance 
of the evidence depends. The rule is in har- 
mony with this principle that the credibility 
of the witnesses and the weight to be ac- 
corded to their testimony are questions for 
the jury.”* Ithas been well said ‘‘Itis the 


21 Ludeman v. Third Ave. R. Co., 30 App. Div. (N. 
Y.) 320, 52 N. Y. Supp. 310, 

22 Deny v. Williams, 5 Allen (Mass.), 1, 5. 

23 Donley v. Dougherty, 174 Ill. 582, 51 N. E. Rep.; 
North Chicago St. R. Co. vy. Anderson, 176 Ill. 636, 52 
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province of the jury to pass upon the facts. 
The credibility of the witnesses, the strength 
of their testimony, its tendency aad the 
proper weight be given it are matters pe- 
culiarly within the jury’s province. The law 
has constituted them the proper tribunal for 
the determination of such questions. To take 
them from them is to usurp power. When 
there is a total defect of evidence as to any 
essential fact one spark a scintilla as it is 
termed, the case should be withdrawn from 
the jury. When, however, the evidence has 
a tendency to make out a proper case in all its 
parts, then although it is slight, inclusive and 
far from satisfactory, yet it should be sub- 
mitted to the jury, whose proper province it 
is to consider and determine its tendency 
and weight.’’?4 This question of credibility 
may depend upon avariety of circumstances 
which we shall try to point out as we pass them 
and shall consider them under two main 
heads, first, as depending upon whether the 
witness is interested in the controversy, and 
second, as depending on whether or not he 
is mentally or morally sound. 

Same Subject— Where Witnesses are Parties. 
—Since the credibility of witnesses is for the 
jury to pass upon the case must necessarily 
go to them when the right of a party to 
have his testimony given full credence is to 
any degree impaired. It will be noted upon 
reference to the opening paragraph of this es- 
say that full credit must be given the testi- 
mony of a party’s witnesses when the ques- 
tion of giving a peremptory instruction is un- 
der consideration. If then there is any 
reason why this testimony should not receive 
implicit and full belief, the case should be 
sent to the jury. First among those circum- 
stances under which a party’s evidence should 
not be finally passed upon by the court is, 
when his case depends upon the verity of his 
testimony. The rule is thenthat when a case 
depends entirely upon the evidence ofa party 
the case must go to the jury because his cred- 
ibility is for the jury to finally determine even 
though such evidence is not contradicted, 
and even though the party is not impeached.?> 


N. E. Rep. 21: Hough v. Comstock, 97 Mich. 11, 55 N. 
W. Rep. 1011; Stringer v. Alabama Midland R. Co,, 
99 Ala. 397. 13 So. Rep. 75; Lasher v. Colton, 80 III. 
App. 75; Hayv. Peters n (Wyo.), 45 Pac.Rep. 10738. 
24 Trihay v. Brooklyn Lead Min. Co., 4 Utah, 468, 
25 Van Meter v. Burns,76 Hun, 3, 27, N. Y. Supp. 624; 





Same Subject—Interested Persons.—Not 
only does the direct anc immediate interest 
of a party to the suit cast such suspicion 
upon his testimony that when it alone sup- 
ports his case the jury must pass upon it, but 
the interest of those whose rights are indi- 
rectly involved or even of those whose sym- 
pathies are clearly with the party is sufficient 
to make their testimony a question for the 
jury. Thus when a case rests upon the testi- 
mony of employees of the party, the jury 
must pass upon it.?® Particularly is this 
true when the event of the controversy will 
directly affect the compensation of the em- 
ployee as when his salary is contingent on the 
result of the litigation ;?7 or when some neg- 
ligent act of the employee is the foundation 
of the action and the result of the suit will 
determine his responsibility, as when a tele- 
graph company is sued for negligence in send- 
ing a message,?® or when a druggist is sued 
because his clerk neglected to label a poison- 
ous drug in accordance with the statute and 
some one was killed,?® or where an electric 
company seeks to show it was not negligent, 
where one was shocked by its current, by 
proving its system of inspection by one re- 
sponsible for its efficiency,?® or when the 
track walker swears to the condition of the 
track in a railway injury case,*! the interest 
of the witness is so great and his rights so af- 
fected by the result of the controversy that 
his testimony should not be passed upon by 
the court. 

The rule has been further extended to re- 
quire the submission of a case to the jury 
when a corporation is a party and its case is 


Goldsmith v. Coverly, 75 Hun, 48, 27 N. Y. Supp. 116; 
Hoinel v. Culver, 36 N. Y.Supp.5; Wilcox v. Sellick, 
92 Hun, 37, 36 N. Y. Supp. 633; Brown vy. James, 41 
N. Y.Supp. 1107; Anderson v. Boyer, 43 N. Y. Supp. 
87; Kraft v. Phipps, 48 N. Y. Supp. 383; Dean v. Van 
Norstrand(N.Y.),4 N. E. Rep. 134; Cravens v. Hunter, 
87 Mo. App. 456; McAfee v. Robertson, 41 Tex. 355; 
Heierman vy. Robinson (Tex.Civ. App.), 63 S. W.Rep. 
657; Whalen v. Harrison( Mont.),67 Pac. Rep. 934; Joy 
v. Diefendorf, 1380 N. Y. 6, 28N. E. Rep. 602; Wil- 
liams v. Delaware, etc., R. Co., 155 N. Y. 188, 49 N. E, 
Rep. 672. 

26 Michigan Carbon Wks. v. Schad, 38 Hun (N.Y.), 
71; Gain v. Cohn, 56N. Y. Supp. 180. 

27 Kavanaugh v. Wilson, 70 N. Y. 177. 

23 Elwood vy. Western Union Teleg. Co., 45 .N. Y. 
549. 

29 Wohlfohrt vs Becker, 92 N. Y. 490. 

30 Q’Flaherty v. Nassau Elect. Co., 34 App. Div. 
74, 54 N. Y. Supp. 96. 

31 Volkmar v. Manhattan R. Co., 184 N. Y. 418. 
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dependent for its strength upon the unsup- 
ported testimony of its officers and employ- 
ees®? or upon the sole testimony of its finan- 
cial agent the owner of one-fifth of its stock.** 
This rule is, however, applicable only to those 
cases in which the testimony of the employee 
is unsupported, for if the employee’s evidence 
is corroborated the case need not be left to 
the jury.** Other interests in the contro- 
versy besides that of a dependent employee 
will cast such doubt on the case as to require 
its submission to the jury. Thus, the testi- 
mony of one who has a direct interest in in- 
creasing the fund in the hands of a receiver, 
may not be passed on by the court in a suit 
by the receiver to recover property of the in- 
solvent.*° 
necessary to carry a case dependent ou the 
testimony of an interested witness to the jury. 
The interest of relatives of « party is also 
sufficiently poignant to prevent the disposal 
of the case before verdict when it depends 
upon their testimony. Thus, in a wife’s suit 
the uncontradicted evidence of the husband 
will not permit the court to take the case from 
the jury.*® 

Same Subject — Mentally Abnormal Wit- 
nesses.—It is also the rule that a case de- 
pendent upon the testimony of witnesses be- 
low the average in mentality, as children, 
idiots, and the like must be sent to the jury. 
It is true that their competency is for the 
court; but the weight to be accorded their 
testimony is always for the jury.*? 


Pecuniary interest is not always 


Same Subject—Impeached Witnesses. —Ob- 
viously the testimony of witnesses upon which 
discredit is thrown by evidence of their char- 
acter should not be permitted to make a case 
And 


as is 


which may be taken from the jury.** 

this is even so when circumstances, or 
sometimes said the physical facts, so contra- 
dict the testimony of a witness as to prevent 


2 Goldsmith vy. Coverly, 75 Hun, 48, 27N. Y. Supp. 
116. , 

33 Canajoharie Nat. Bk. vy. Diefendorf, 123 N. Y. 191, 
25 N. E. Rep. 402, 32 Cent. L. J. 22. 

4 Cohny. David Mayer Brg. Co., 
56 N. Y. Supp. 2938. 

® Honegger v. Wettstein, 94 N. Y. 252. 

36 Roseberry v. Nixon, 11 N. Y. Supp. 628. 

7 Mead vy. Harris, 101 Mich. 585, 60N. W. 
Washiairn v. People, 10 Mich. 372. 

38 Malloy v. New York Cent. R. Co., 10 Daly (N. Y.), 


153. 


38 App. Div. 5, 


Rep. 284, 








the allowance of a peremptory instruction.®® 
When may a verdict be directed? What is 
the true test? “The rule seems to be that a 
verdict may be directed, when giving full 
credit to all the testimony it is not legally 
sufficient to make a case for the party having 
the burden of proof if such testimony is not 
substantially impaired or rebutted by the 
other testimony in the case, and when reason- 
able minds may not (raw different inferences 
from it. In other words, it is improper to 
direct a verdict when there is a substanti«l 
conflict in the evidence or when the facts are 
undisputed, reasonable minds may fairly draw 
opposing inferences from them, or when the 
credibility of the witnesses upon whom the 
case solely depends is so impaired by their 
interest in the controversy, or by their men- 
tal or moral condition that full credit cannot 
be given to their testimony. 

Coxtixn P. Campsece, 

Grand Rapids, Mich. 


L.L. M. 


*? Koehler v. Adler, 78 
United states, 140 U.S. 41 


N. Y. 287; Quock Twig vy. 
7. 


FRANCHISE TAX—ARE REAL ESTATE HOLD- 
ING CORPORATIONS SUBJECT TO TAX? 
PEOPLE v. MILLER. 


Court of Appeals of New York, June 17, 1904. 


A corporation organized for the purpose of tak- 
ing title to unimproved city real estate owned by ten- 
ants in common, so as to execute a mortgage thereon 
to pay past due mortgages and taxes and hold the 
same for sale, is not liable to the franchise tax im- 
posed under Tax Law, Laws 1896, p. 856, ch. 908, 
§ 182,0n capital of a corporation,“‘employed within the 
state.’’ 

PARKER, C. J.: The Ft. George Realty Com- 
pany is the owner of real estate which it was 


created to take title to and hold under the fol- 
lowing circumstances: Charles Francis Griffin 


purchased the property in July, 1877. It was 
then unimproved. and no improvements have 
since been made, except that a tenant built a 
small building for which, with the grounds about 
it, he paid a yearly rental of $800. As the prop- 
erty was then covered by mortgages aggregating 
$32,000, there was required to pay the interest 
and taxes upon the property about $2,000 a year, 
asum exceeding by about $1,200 the gross in- 
come from the property. Griflin died in Novem- 
ber, 1894, his. heirs at law being his widow, Ed- 
ward Payson Griflfin,and his five sons, and the 
three children of a deceased brother. After his 
death assessments aggregating between $60,000 
and $70,000 accumulated against the property. 
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Thereupon one of the mortgagees threatened to 
foreclose, and the property also had been adver- 
tised for sale for unpaid taxes and assessments. 
To raise the money to pay the taxes and assess- 
ments and prevent the property from being sac- 
rificed, a real estate corporation was formed. 
Those interested in the property transferred 
their interest to the corporation, taking stock as 
full compensation, and they were the only stock- 
holders in the corporation. A loan of $100,000 
was obtained, which was employed in paying off 
the other mortgages and the taxes and assess- 
ments, leaving a small fund on hand with which 
to pay subsequently accrujng taxes and interest 
on the mortgage. No improvements have been 
made since the title vested in the corporation, 
and the property is held with the hope, undoubt- 
edly, that ultimately it may be sold for such a 
price as will enable those interested to obtain 
something for their interest in the property, 
which was at one time threatened in the talk of 
mortgage foreclosure and of sale for nonpayment 
of taxes. 

The question presented is whether the entire 
capital stock of relator is ‘employed within this 
state,"’ within the meaning of the provisions of 
section 182 of the tax law (Laws 1896, p. 856, ch. 
908). If it is, then relator must pay not only the 
organization tax required when the corporation 
is organized, and the rea! estate tax annually as- 
sessed against the property, but also a franchise 
tax. This property appears on the tax books of 
the eity of New York as of the assessed value of 
$116,000. If Charles Francis Griffin was alive, he 
would have to pay no other tax on the property, 
nor would his heirs at law if the title was still in 
them; but for convenience, as we have seen, they 
created a corporation to hold the title, the indi- 
vidual heirs at law taking stock for their propor- 
tionate shares. In organizing that corporation 
they had to pay an organization tax. The ques- 
tion now is whether they must in addition pay a 
franchise tax, and that depends upon the mean- 
ing to be given to the words ‘employed within 
this state,’’ used in section 182 of the tax law. 
That question we regard as having been settled 
so firmly by the decisions of this court as to beno 
longer open for discussion. 

In People v. Wemple, 150 N. Y. 46, 44 
N. E. Rep. 787, the relator, a foreign cor- 
poration doing business in this state, invested 
a portion of its surplus earnings in real estate 
in this state, which was leased by it to third 
parties. This court holds, Judge Bartlett writ- 
ing, that this $900,000 investment by the cor- 
poration in real estate was no portion of its capi- 
tal stock employed within this state, and in the 
course of the opinionit is said (page 49, 150 N.Y., 
page 787, 44 N. E. Rep.): ‘**The comptroller in- 
sists that the amount so invested in real estate 
inust be added to the capital stock reported as 
employed in this state, and the tax computed on 
the total sum, while the relator contends that 





stock employed within this state. We are of the 
opinion that the amount represented by the real 
estate was no portion of the capital stock em- 
ployed within this state, even if the $900,000 was 
a parc of the capital stock of the company; it 
was an independent investment, and was in no 
sense employed within this state in the transac- 
tion of the ordinary business of the relator.”’ In 
People ex rei. Niagara River Hydraulic Co. v. 
Roberts, 157 N. Y. 676,51 N. E. Rep. 1093, and 
Id., 30 App. Div. 180, 51 N. Y. Supp. 771, the de- 
cisions of the comptroller and the court below 
are aflirmed upon the opinion of Mr. Justice 
Landon. In that case the relator was a domestic 
corporation with a total authorized capital stock 
of $150,000, all issued in payment for a piece of 
real estate known as ‘Squaw Island,’ in the 
Niagara river, which has ever since remained the 
property of relator, and is the only property 
the corporation owns. Under its articles the 
corporation had the right to purchase and hold 
and lease real estate, and it held the real estate 
in question during the period for which the tax 
under review was assessed. The court says (30 
App. Div. 182, 51 N. Y. Supp. 772): ‘The fran- 
chise tax is imposed upon domestic corporations 
because of their franchise. It is based upon their 
capital ‘employed within this state,’and grad- 
uated according to dividends earned. * * * 
In People ex rel. Singer Mfg. Co. v. Wemple, 150 
N. Y. 46,44 N. E. Rep. 787, it was held, as to a 
foreign corporation, that the money, whether 
capital or surplus, which it invested in real es- 
tate here, not forthe transaction of its ordinary 
business, but for rental, was not ‘employed within 
this state’ witbin the meaning of the statute. If 
capital can be invested without being employed. 
the case before us seems to be a fair instance of 
it. Of course, the statute does not contemplate 
that a foreign corporation shall in this respect be 
more favored than a dom 2stic one, and hence we 
must hold that the relator was not liable to the 
franchise tax.’’ Itcan be said in this case that if 
capital can be invested without being employed 
—and we have held in two cases that it can—this 
case is as good an illustration of it as can be 
found. 

It follows that the authorities referred to re- 
quire a reversal of so much of the order of the 
Appellate Division as is appealed from, with 
costs. 

O’BRIEN, CULLEN and WERNER, JJ., concur. 
BARTLETT, MARTIN and VANN, JJ., dissent, on 
the ground that the relator is a corporation 
whose sole business is ‘to acquire, hold and sell 
real estate. 

Order reversed. 


Nore— Taxation of Capital Employed or Invested 
Within the State.—Under the statutes of most states 
capital of non-residents invested or employed with- 
in the state is subject to taxation. Thus, a manufac- 


| turing corporation which does business without the 


state is subject to a tax on all its capital employed in 


the real estate constitutes no part of the capital i manufacturing within the state. Jn re Tiffany & Co., 
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80 Hun, 486, 30 N. Y. Supp. 494. So, also, state bonds, 
which belong to a foreign insurance company, but 
are deposited here, as required by law, may be as- 
sessed to the company or its resident agent. People 
v. Home Insurance Co., 29 Cal. 533. So. also, in Inter- 
national Life Assurance Society v. Commissioners of 
Texas, 28 Barb. 318, 17 How. Prac. 206, where it was 
held that, where a foreign insurance company depos- 
ited the funds required by statute with the comp- 
troller of the state, to enable it to do business here, 
it was liable for taxes upon them. The court further 
held in that case that, as regards taxation of foreign 
capital, corporations not created under the laws of 
that state were to be regarded as non-residents; and, 
if they transact business within the state, they would 
be assessed and taxed on all sums invested in any 
manner in said business the same as if they were resi- 
dents of that state. Butsee the case of People v. New 
England Mutual Life Insurance Co., 26 N.Y. 303,where 
it was held that deposits by foreign insurance compa- 
nies with the comptroller of New York under the stat- 
ute of 1844, after the repeal thereof by that of 1853, can 
be withdrawn and are not liable to taxation in New 
York, thougb remaining in the hands of the comp- 
troller. 

So, also, a corporation incorporated by the laws of 
another state, and authorized by statute to hold real 
estate here, is taxable for stock employed in man- 
ufactures in a town in this state where it carries on 
its business. Blackstone Manufacturing Co. v. Inhab- 
itants of Blackstone, 79 Mass. (13 Gray) 488. 

In the case of Commonwealth v. Standard Oil Co., 
101 Pa. 119, it was shown that the Standard Oil Com- 
pany was an Ohio corporation, owning interests in 
individual partnerships in Pennsylvania, and also 
owning shares of stock in Pennsylvania corporations, 
and interests in limitcd partnerships under act of 
June 2, 1874. The court held that the interests of the 
company in individual partnerships were subject to 
taxation in Pennsylvania, but not its other interests 
aforesaid. Commonwealth vy. Standard Oil Co., 101 
Pa. 119. 

In the case of People v. Commissioner of Taxes (N. 
Y.), Thomp. & C. 680, it appeared that certain Cana- 
dian banks did business in New York City through 
agencies permanently located there. These agencies 
held the funds of the banks, which were loaned on 
call for specified times to borrowers. The court held 
that the banks were liable to taxation on the amount 
invested in their business in this state, under Laws 
1855, subjecting to taxation non-resident associations 
doing a banking business here, and they could not 
claim exemption under Laws 1851, ch. 176, exempting 
moneys in the hands of agents of non-resident capi- 
talists sent here for investment. 

In People v. Roberts, 40 N. Y. Supp. 417,8 App. 
Div. 201, it appeared that a Massachusetts corporation, 
whose factory and principal office were in that state, 
leased an office in New York City, where samples were 
kept and distributed to traveling salesmen. About 
twenty employees received their pay at such office. 
The corporation, every month, sent from the home 
oftice, in Boston, $4,000, to the agent in charge of the 
New York otlice, which the agent deposited in bank 
in his own name ‘as agent,’”? and drew checks on it 
for the expenses of the office. The average monthly 
balance did not exceed $500, and there were always 
enough outstanding liabilities to exhaust such bal- 
ance. All orders were sent to the home oflice, whence 
the good< were shipped to the purchaser, The court 
held that the corporation did not employ any of its 





capital in New York, within Laws 1890, ch. 522, relat- 
ing to the taxation of foreign corporations. 

Where the only property that a foreign corporation 
has within the state is a small amount of furniture in 
an office, and the only obligations it incurs in the state 
are for rent of such office, and the salary of its agent 
in charge of the same, it employs no capital in the 
state that can be made the basis of taxation. People 
v. Campbell, 1389 N. Y. 68, 34 N. E Rep. 753. So also 
under New York Laws 1880, ch. 542, providing that 
foreign corporations shall be taxed on the amount of 
eapital stock employed within the state, a foreign 
corporation is not taxable on undivided profits in- 
vested in land within the state, People v. Wemple, 
78 Hun, 63, 29 N. Y. Supp. 92. 
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THE DEATH OF SEYMOUR D, THOMPSON. 
Seymour Dwight Thompson, the judge and author, 
died at his home in East Orange, N.J.,on August 11, 
1904. He was born in Will county, Illinois, on Sep- 
tember 18, 1842. His father was Reverend Seymour 
Thompson. During his early youth the family moved 
to Iowa, where his father and a younger son perished 
in a prairie fire when the subject of thissketch was 
thirteen years of age. He attended school at Rock 
River Semimary, Mount Morris, Ill., and on the be- 
ginning of the civil war returned to lowa and enlisted 
as a private in the 38rd Iowa Infantry. He waselected 
sergeant, and was successively promoted, and the 
close of the war found him captain of artillery, sta- 
tioned at Fort Pickering, Memphis, Tenn. He was 
with his regiment in the great battle of Shiloh, at the 
engagement at Matamora;he wasalso atthe siege of 
Vicksburg, and participated in several important en- 
gagements subsequent to the fall of Vicksburg. 

In 1864 he wrote his first book, entitled ‘‘Recollec- 
tions of the Third Lowa Regiment.” In January, 
1865, he married Miss Lucy A. Jamison, of West 
Union, Iowa, who with five children survive him. 
The eldest son, G. Howard Thompson, isa physician 
of prominence in St. Louis, and another son, William 
D. Thompson , a lawyer of distinction, residing in 
Racine, Wisconsin. 

After being mustered out of service Judge Thomp- 
son exhibited his wonderful energy by engaging in 
several occupations, hecame cleik of the chancery 
court, presided over by Judge J. O. Pierce, in Mem- 
phis, Tenn., which was his stepping-stone to the 
study of law under the tutelage of the same judge, 
which it seems was the dreamof his youth, and was 
admitted to the practice of law in Memphis, Tenn., in 
1868. His first law work was Thompson and Steiger’s 
Annotated Tennessee Statutes. In 1871 he moved to 
St. Louis,doing various jobs of legal authorship for St. 
Louis publishers. In January, 1874, Judge John F, 
Dillon founded the CENTRAL LAW JOURNALand em- 
ployed Judge Thomp: on to do editorial work on it; 
and the first four volumes of the CENTRAL Law 
JOURNAL bear the distinctive impress of his wonder- 
ful a bilities as a law writer. Shortly after becoming 
editor J udge Dillon made him Master in Chancery in 
the U. S. Court, and acting as such he’ sold the Mis- 
souri Pacific Railway at receiver’s sale. His fee in 
this sale was the modest sum of $15,000. He immedi- 
ately purchased the CENTRAL LAW JOURNAL, and in 
its purchase and the subsequent conduct of it he ab- 
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his ownership get the Journal on a paying 
basis. He sold it to the present publisher 
in 1877. He was elected Judge of the St. 
Louis Court of Appeals (an intermediate ap- 
pellate court consisting of three judges) in 1880, serv- 
ing twelve years. He moved to NewYork City in 1898, 
where he enjoyeda lucrative law practice; was coun- 
sel for the New York Sun,though he still continued to 
devote a large portion of his time to legal authorship. 
Judge Thompson was agreattraveler, having visited 
nearly every important and many unimportant coun- 
tries in the world and possessed a wonderful faculty 
of observation and of remembering what he saw and 
consequently wasa very interesting conversational- 
ist and dinner companion. He was largely a self- 
educated man, having acquired his classical educa- 
tion after leaving school,and became complete master 
of the French language after he was thirty years of 
age. 

Judge Thompson possessed wonderful abilities asa 
writer. He managed to throw a zest inte his writings 
that made them always readable. These qualities 
were first exhibited in his ‘Recollections of the Third 
Iowa Regiment,’’ which he completed in his twenty- 
first year. In tbat book his description of the battle 
of Shiloh, about which so much has been written and 
about which so much that is conflicting has been 
said, is interesting in the extreme, and is even more 
readable than Victor Hugo’s description of the battle 
of Waterloo in Les Miserables. We cannot refrain 
quoting: 

Describing a retreat of a Union divisior: 

“Tt is a literal fact that some of the regiments of 
Sherman’s and Prentiss’ divisions were pulverized by 
the first onsetofthe enemy. They fled through the 
woods in panic, like sheep pursued by wolves. Nei- 
ther commands, threats nor entreaties were of any 
avail to check them, They could hear behind them 


the enemy’s musketry and his shout of triumph; 


but they could not see before them the revolvers 
presented to their breasts by their officers, who de- 
manded of them to turn back and face the enemy. 
Idle waste of words! Honor, glory, country, liberty, 
defeat, captivity, humiliation, shame—all were alike 
to them. You shouted these words to them, but they 
did not understand you. It was no time for them to 
think of such thingsnow. They had but one thought, 
to save themselves from the enemy’s balls and bayo- 
nets. Ofall thei hearts cherished, nothing was so 
dear to them as heir worthless carcasses. You 
shouted ‘‘coward!” Jdastard!” in their ears. They 
admitted it and rushed on. They had no co.onels, no 
captains, no country, no firesides, no honor, no fu- 
ture. What was more discouraging than all. officers 
were sometimes seen to leave in these shameless stam- 
pedes. At this very time regiments and battalions were 
hurrying forward to reinforce them and close up the 
breaches caused by their ignoble flight. We could 
look back and see them coming. It was a glorious, 
an all cheering sight, battalion after battalion moving 
on in splendid order, stemming the tide of these 
broken masses; not a man straggling; regiments 
seeming to be animated by one soul. These were the 


troops of the fourth divison, and this was the splendid | 


manner in which their general led them against the 
enemy.” * # ¢ 

Describing a Confederate Movement: 

‘“‘A brigade leaped the fence, line after line, and 
formed on the opposite side of the field. It was a 
splendid sight, those men in the face of death cloxing 
and dressing their ranks, hedges of bayonets gleam- 





ing above them, and their proud banners waving in 
the breeze; our guns, shotted with canister, made 
great gaps in their ranks, which rapidly closed, not a 
man faltering in his place. And now their field offi- 
cers waved their hats. A shout arose, and that 
column, splendidly aligned, took the double quick 
and moved on magnificently. We could not repress 
exclamation of admiration. There isa grandeur in 
heroism, even when connected with a bad cause. We 
could not hate those men. Were they committing a 
crime? They had been educated to love what we 
hated. They could not advance so splendidly upon 
death itself, and imagine it was for aught but a noble 
cause. Nevertheless, it seemed to us like the wrong 
assaulting the right—like the night advancing upon 
the day; dark and gloomy, it is true, but with all the 
majesty of night. We saw the truth; we pittied the 
event, but recognized the inexorable necessity of fir- 
ing upon those men. Our officers ordered us to re- 
serve our fire and wait for the word. On, on came 
their unwavering line. Nota man faltered; not agun 
they fired. Nota gap occurred, save where our can- 
ister went plunging through, and these were speedily 
closed. Suddenly a few rifles were heard in the 32d 
Illinois to our left, and a field officer was seen to fall. 
And then all along our regimental line a crash of 
musketry maintained in a steady rear, followed by a 
cloud of blinding smoke, through which we could see 
nothing. We know not whether they stood or fell, 
halted, retreated, or advanced. We only knew that 
their bullets at times rattied through the fence, and 
that some of our men were shot. We continued to 
load and fire until our officers ordered us to cease fir- 
ing, and then it was not without much difficulty that 
they could make us understand and obey them. When 
the smoke cleared away, we saw what was left of this 
splended brigade, retreating in good order by the 
right flank, by which movement they placed a hill 
between them and us. Singular enough, many mus- 
kets again commenced firing. The enemy’s dead and 
wounded lay so thickly upon the field where his 
charge was first checked, that they looked like a line 
of troops lying down to receive our fire. It was some 
time before we could believe that such was not the 
case.” * # # 

Another Describing the Terrible Effect of a Con- 
federate Charge: 

‘His missiles swept the field in all directions. 
Our dead fell thickly. Our wounded streamed 
to the rear. We no longer had lines of bat- 
tle, but fought in squads and clusters. The settling 
smoke obscured the vision. Comrades knew not who 
stood or fell. All was confusion and chaos around 
us. To ourright and rear asfar as the eye could 
reach, through the woods and over the fields,—at least 
a mile, our line of battle in full retreat,—infantry, 
artillery, wagons, ambulances, all rushing to the rear 
—a scene of confusion and dismay—an army degen- 
erating intoa rout.” * * * 

Auother Describing the 
Re-enforcements: 

“For some time we had noticed on the opposite 
side of the river a signal flag and a_ battalion 
of cavalry. We heard a band of music playing mar- 
tial airs. A strange general was also seen riding with 
Grant. It was he!—It was Buell! The news spread 
and was rumored everywhere. ‘Take courage,’ our 
officers said. ‘We will hold them till night; to-mor- 
row Buell’s army will be on the field, and we will 
easily defeat them.’ Nevertheiess, we had the 
gloomiest doubts. Would his troops be here in time? 
It was an unheard of thing in this war for our gen- 


Coming of Buell’s 








232 


CENTRAL LAW JOURNAL. 


No. 12 








erals to be in time to support each other. We were 
divided between hopes and doubts, until Ammon’s 
brigade of Nelson’s division marched up the hill.”’ * * * 

Another Describing a Scene After the Battle: 

“After surveying the field and its multitude of dead, 
I returned, sickened, depressed, and disgusted with 
allthings. Was it possible that such masses of corrup- 
tion had been the dwelling places of immortal souls? 
Could spirits inhabit such foul tenements, and then 
fly to the stars? Such were the temples in which the 
images of God were appointed to dwell,—beautiful, 
it may be, when whole; but when broken, how mon- 
strous! I hated myself because I was flesh and blood. 
I could have killed myself, had it not been for the 
thought of becoming like them. iI was equally dis- 
yusted with war, with peace, with life. I hated 
peace; for looking back upon it, it seemed cowardly. 
I hated war; for it was a work of destruction. [twas 
against life, that is to say, against God. I hated life; 
because it was a scene either of war or of peace. For 
a while it seemed to me as though men were made 
only to play alittle, worthless game, and then sink 
into nothingness. To such an extent were my feel- 
ings depressed, while contemplating this sickening 
scene of horror.” 

Judge Thompson’s subsequent writings were de- 
voted entirely to the law, first in 1874-1875-1876 and 
1877, as editor of the CENTRAL LAW JOURNAL. After- 
wards he became editor again during the year 1885, 
and his valuable, instructive and readable leading 


articles are scattered throughout many _ vol- 
umes of this JouRNAL. In the meantime 
he had written treatises on Homesteads and Ex- 


emptions, Negligence, Charging the Jury, Thompson 
and Merriam on Juries, Liability of Officers in Cor- 
porations, Liability of Stockholders in Corporations, 
Trials, Corporations, and Electricity, also a very 
extended treatise on the subject of Corporations con- 
stituting the whole of Vol. 10, Cyclopedia of Law 


and Procedure. A new edition of Negligence 
is in press. He had been recently appointed by 
President Roosevelt a delegate to the universal 


congress of lawyers and jurists which will meet at 
the Louisiana Purchase Exposition in September, 
1904; 

Judge Thompson was a person of great integrity 
of character, his business methods all honesty and 
fair dealing, was an indefatigable worker; he knew 
no such thing as relaxation from labor, excepting 
when traveling. We have often watched him in his 
evening labors burning the midnight oil, dojng as 
mueh work as his associate judges on the bench and 
at the same time as much as any other man could do 
as editor and author. A propos of Judge Thompson’s 
keen desire to accomplish a phenomenal amount of 
work, our recollection is clear as to a consultation 
which took place some 27 years ago between him and 
a physician, a mutual friend, ‘*Doctor, are you able to 
prescribe for me a remedy that will put me in condi- 
tion todo double the amount of labor that any other 
man is able to accomplish. Iam not content to do 
only what other men can do. I wantto do more.” 
We are not advised whether the physician did give 
him the desired prescription or not, but he always 
was thereafter able to accomptish not only as much as 
two men, but four. We think his case is without a 
parallel in the annals of legal labor where an appel- 
late judge on the bench kept up his end of bis work 
in aecrowded court, edited a law journal, and at same 
time prepared for the press several volumes of law text 
books of the immense dimensions of those written by 








him. Throughout the twelve years he was on the 
bench of the court of appeals and the fifteen addi- 
tional years when not on the bench, he always found 
time to entertain his friends socially, always time to 
say pleasant words and relate anecdotes and impart in- 
formation drawing from the ext ensive fund of knowl- 
edge which he acquired during his various travels. His 
reading also other than professional was much more 
extensive than that of most lawyers. He was as fa- 
miliar with Shakespeare as most actors. His memory 
of what he read was remarkable; being able after 
reading a poem of a half dozen pages three times over 
to repeat it verbatim. As great as is our admiration 
for his wonderful intellectual achievements we would 
not undertake to do the vast amount of work he ac- 
complished for all the wealth and honor which 
the world can bestow. The American Law Review, of 
which he has for many years been the editor, will 
not find it an easy thing to supply his place. 
An intellect profound, a heart all kind, 
Endowed thou wast with both of these: 
Capacity to do with all thy might, 
Strength physical to carry through. 
No golden spoon thy birth did hail, 
No pomp and place were thrust on thee; 
But what thou gain’st was of thyself 
Increased by dint of labor true. 
Integrity and truth in thee were born, 
For they were but thy nature too, 
With generous impulses supplied, 
With thee no stingy thought could brood. 
Our natures, how mysterious, 
Some with qualities all good but one, 
A fault; yes one—who is exempt? 
We pray thatin thy last account 
Thou mayst with rapture hear Him say, 
Thy charity was great; much is forgiven thee. 
W. H. STEVENSON. 
BUCOLIC SIMPLICITY IN CLAY COUNTY, MISSISSIPPI. 

In 82d Mississippi, just issued, at page 703, in the 
ease of Blanks vy. Railroad Company, there is a charm- 
ing return to naturein Clay County, Mississippi, if 
the testimony is to be believed. The suit was for the 
killing of one Daniel Blanks, and Maggie Blanks, the 
alleged widow, is the plaintiff. About a year before 
the advent of Blanks, the Prince Charming, Maggie 
had been living with a man named Lawson Parker. 
Her testimony is as follows: 

Q. ‘‘Were you ever married legally? A. Idon’t 
know, sir. (. Didn’t you say you were married to 
Lawson Parker? A. Thad aman by that name. Q. 
Were you legally married to him?’ A. I don’t know. 
He and a preacher were there, by the name of Hamp 
Crawford. (. Did he perform a ceremony? A, I 
don’t know, sir. He said something. Q. Did he pro- 
nounce you man and wife’ A. I den’t know, sir, but 
we went together under that head.” 

The “going together’? seemed to have been a fairly 
satisfactory arrangement for two or three vears,when, 
tiring of “going together under that head,’”’ seemed to 
have cloyed the fickle Lawson, and he departed for 
soma place (the address not given) and never com- 
municated with the disconsolate Maggie. Then comes 
Daniel into the scene, about a year afterward. Mag- 
gie says she was sitting in her door, when Daniel 
Blanks, the deceased, who was a perfect stranger to 
her and whom she had never seen before, came up. 
The rest is best told in her own language: 

‘*He preferred he was lonely. I was sitting in the 
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door, by myself, and he asked me ifI was lonely and I 
preferred, ‘yes, I was lonely,’ and he asked then if I 
would like to be his wife; if I would be the mother of 
his child, and I said I thought I could, and he 
asked me if[ could live in his house and treat him 
adjustably, andI toldhim I thought I could. Q. Did 
you tell him in what way you wanted to live? A. As 
his wife. Thatis the way I went to him. I did not 
reconsider myself to have any husband after Lawson 
left me and I was living there from hand to mouth, 
and I wanted a husband, and he said he would be a 
husband to me, and I said as I was a woman, I would 
accomplish to be his wife, and I went to him.” 

This idyl of the hills of Mississippi was rudely in- 
terrupted a year later when Lawson turned up. He 
seemed to resent her “going together” under a differ- 
ent head with Daniel, and proceeded to administer a 
sound thrashing to Maggie, without interference from 
Daniel. Maggie had her modern Enoch Arden ar- 
rested and put under bonds to keep the peace. Again 
he disappeared into the illimitable whence and at last 
accounts had not been heard from. Maggie and Dan- 
iel continued to live together, she evidently ‘taccom- 


plishing to be his wife’”’ to his satisfaction, until his - 


untimely taking off by a train of the Southern Rail- 
road. 

The court held, unfeelingly, that however she may 
have ‘‘accomplished” to be Daniel’s wife she was not 
soin point of law and she could not recover. 

It may be that she is stillsitting on the steps of her 
Clay County shanty and will ‘‘prefer’’ to the next 
likely looking man that she is lonely and might ‘‘ac- 
complish” to be a partner in prestine connubial joys 
with him. CONTRIBUTED, 


BOOKS RECEIVED. 


The Encyclopedia of Evidence. Edited by Edgar W. 
Camp and John W. Crowe. Vol. III. Los 
Angeles, Cal. L. D. Powell Company, 1904. Sheep. 
Price, $6.00. Review will follow. 


BOOK REVIEWS. 


CYCLOPEDIA OF LAW AND PROCEDURE, VOL, 12. 

No more welcome visitor arrives at the editorial 
desk than the periodical volumes of that new and 
stupendous work, the Cyclopediaof Law and Proced- 
ure. So different is this work from all other cyclo- 
pedia that the lawyer feels like picking it up with no 
other incentive than that of merely reading it. The 
pleasure in this act is due, undoubtedly, to the fact 
that its articles are so readable and have the added 
attraction of being written and signed by men of rec- 
ognized ability and high standing in the profession. 

Another distinguishing feature of the cyclopedia 
system is the collection, classification, orderly and 
systematic arrangement of legal principles in such an 
accurate, analytical manner as to reflect in clear, con- 
cise form the opinions of judicial tribunals. This af- 
fords a better and more accurate conception of the 
great prineiples which govern the rights of persons 
and property, and tends to enbance the value, and 
vive stability to, all forms of property, through a 
ready access to the whole body of case law in a com- 





pact inter-connected and annotated body. To the 
courts, the legal profession and the custodians of 
property rights, this great work is like a relief map 
of a country which exhibits ina clear and striking 
manner, the configuration of the territory and its 
leading physical features broadly and in detail. 

The first important article in volume 12, is entitled 
Creditors’ Suits, and is prepared by the Hon. 
Roderick E. Rombauer, for twelve years judge 
of the Missouri Court of Appeals, and a lec- 
turer in the St. Louis Law School. Mr. Rombauer 
is aman who cares nothing for shallow eloquence or 
beautiful rhetoric but in leeture and writing his 
mindis ever intent on accuracy of statement, and 
that, indeed, is the distinguishing characteristic of 
his article in this volume. 

The most important article, however, in this volume 
is the one on the subject of Criminal Law. This ar- 
ticle was written in collaboration by two famous legal 
text writers, H. C. Underhill and William Lawrence 
Clark. This article is a complete and exhaustive re- 
view of the case law, written in a concise and careful 
manner, illustrating the growth and development of 
criminal law and procedure. This article covers 900 
pages and even in such narrow compass fully covers 
the entire subject with such clearness, conciseness 
and idealic arrangement, that the busy criminal law- 
yer can find what he wants with the least possible ef- 
fort. We highly regard this article as a complete, 
exhaustive and very accessible hand book of criminal 
law, and would suggest to the publishers that it be 
published in book form so that it could be carried to 
the courtroom‘and used there as a quick, authtorita- 
tive, and ready book of reference. 

One other important article by the Hon. John D. 
Lawson appearing in this article is that entitled, 
“Customs and Usages.”’ The fact that Mr. Lawson is 
responsible for this article is sufficient to commend it 
to the attention and confidence of every lawyer. 

In every possible respect volume 12 of this series 
maintains the;high standard set by the previous vol- 
umes. 

Published by American Law Book Company, New 
York. 





HUMOR OF THE LAW. 





The rain it raineth every day 

Upon the just and unjust fellows; 
But, chiefly on the just, because, 

The unjust take the just’s umbrellas. 





Say, pard, dis is were dey keeps tabs on all de rec- 
ords, ain’t it? 

Yes, what is it? 

I wants to know wat time Patsey Boy did in de 
sprintin’ handicap. 

Mike—Are ye much hurted, Pat? 
docthor? 

Pat—A docthor, ye fule! Afther bein’ runned over 
by atrolley car? Phwat oi want is a lawyer. 


Do ye wanta 


“You are accused of running the end of your um- 
brella in this man’s eye. Are you guilty or not 
guilty?”’ 

“Not guilty, your Honor, The umbrella doesn’t 
belong to me.” 
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“In these days of atton»iles and ily ing ma 
chines,” said the president ofthe life insurance com- 
pany, “‘it is well for us to add another restriction to 
our policy.” 

“What would you suggest?” 

“We must bar out every one who is proven to be 
an habitual pedestrain.” 
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Weekly Digest of ALL the Current Opinions 
ef ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 


I, 5 on coon tusebsatudasdsenceneetns sadseseenete 15, 153 
I ie disice secacnssccccadoncecncnsvaacbancteed 59, 101, 149 
CALIFORNIA..........17, 38, 34, 38, 49, 63, 86, 134, 142, 163, 189 
NR, ci ccpatetadicenk, Sienqsionsbe 10, 50, 72, 93, 103, 104 
GQOMNBOTIOUT. ........ ccc cccccccscecese 8B, 70, 81, 148, 189 
NL, cc ccccceccaccestadetnaniadesneddégenabanseeenss 127 
I, 00:5 cesc cccccceccoucendesscccscoosnctess 65, 66, 91, 167 
PR cdendskicadsedctciess Juacceced 22, 69, 80, 112, 115, 176, 183 





SR i occnibedauneted sonchnteserbaennddenlweae 37, 58, 95, 117 
KENTUCKY. .20, 23, 46, 53, 56, 74, 120, 136, 141, 147, 173, 180, 
188 


ns ci acestannaanineterebianned 89, 107, 131, 156, 157 
din echayearhnieeegerenncenseetel 108, 130, 139, 161, 186 
II so 6..6.5-0cacecnsesccecsentsectseesegansese 75, 169, 179 
MICHIGAN..... eeess 11, 12, 30, 40, 87, 90, 128, 135, 168, 175, 178 
PII oo. c ccccss cccsccccccsscccosses 2, 35, 73, 94, 110, 129 
MISSISSIPPI.......... caneenbahine vats 24, 62, 119, 170, 184, 190 


MISSOURI. . .18, 19, 47, 51, 52, 64, 92, 113, 124, 144, 158, 165, 166, 
187 








IR ncn cdcnncandenedéessonss b40cusnsegrscicasannae 8, 85 
TUBRAGEA. 2.2... cccccccccesccsee $ebdenetasessinesbed 4, 26, 145 
Es. cicnancedwecedpnicncdctdescedcoenqnegeseecoeunaie 67 
I II a ook co8esesceccscossssncdvscssccessenenses 1 
NEW JERSEY 78, 111, 132 
MBW YORKE......cccccccoce +13, 27, 29, 45, 114, 116, 177, 181, 185 


PPBNNSYLVANIA.....--- ce ceeeeeeeee oenseeanenes 6, 137, 140, 174 
TEXAS. .25, 28, 54, 55, 79, 83, 84, 96, 97, 98, 99, 100, 106, 109, 123, 
@& 133, 154, 171, 182 

UNITED STATEs 8S. C..16, 31, #2, 41, 48, 57, €8, 76, 118, 148, 151 


WPBATR cc cccccccccccccccrcccccccoe ccsccecscescoced 61, 88, 126, 155 
WHRIONE. ...occccccccaccoccoccce C0vcenceers cceseesceccoceoad 44, 
WASHINGTON.........- 7,9, 14, 21, 43, 77, 105, 188, 146, 150, 152 
II a oan cee cndccceseces «71, 82, 121, 122, 125, 160, 162 
NS Sine cdasedsccondconesscesecen 3, 5, 39, 42, 60, 102, 172 


1. ACCIDENT INSURANCE—Employer’s Liability.—Pol- 
icy of employers’ liability insurance hejd to require in- 
surer to pay or secure discharge, after taking control 
thereunder, of proceedings by employee against em- 
ployer to enforce a claim .—Sanders v. Frankfort Marine 
Accident & Plate Glass Ins. Co., N. H., 57 Atl. Rep. 655. 


2. ACCORD AND SATISFACTION— What Constitutes.— 
Where plaintiff’s collector gave a receipt for $55, to be in 
full of the account if the claim for credit on the ac- 
count was just, it was not an accord and satisfaction.— 
Marshall- Wells Hardware Co. v. Moody, Minn., 99 N. W. 
Rep. 356 : : 

3. ADJOINING LANDOWNERS—OvVer-Stocking Common 
Pasture.—Where plaintiff and defendant both owned 
adjoining pasture land inclosed in one field, defendant’s 
act in putting into the pasture more cattle than his part 








of the land could support was nota trespass on plaint- 
iff's land.—Haskins v. Andrews, Wyo., 76 Pac. Rep. 588. 


4. ADVERSE POSSESSION—Against United Stutes.—No 
title by adverse possession can be acquired against the 
state or United States.—Topping v. Cohn, Neb _,99 N. 
W. Rep. 372. 


5. ANIMALS—Cattle Wandering at Large. —That one 
who turns his cattle out to graze on public land knows 
that they will probably wander on the uninclosed prem- 
ises of another does not make him a willful trespasser, 
—Martin v. Platte Valley Sheep Co., Wyo.,76 Pac. Rep. 
571. 

6. APPEAL AND ERROR—Appealable Orders.— Order 
discharging rule to show cause why suit should not be 
dismissed held not a final order and appealable.—Price 
v. Davis Coal & Coke Co., Pa., 57 Atl. Rep. 769. 


7. APPBAL AND ERROR—Costs Alone Not Considered 
on Appeal.—An appeal involving only a question of 
costs will be dismissed.—Lamona v. Odessa State Bank, 
Wash., 76 Pac. Rep. 534. 


8. APPEAL AND ERKOR—Order Refusing Costs Not Re- 
viewable.—An order refusing to allow costs is not re- 
viewable, except on appeal from the judgment.—Musig- 


brod v. Hartford, Mont., 76 Pac. Rep. 563. 


9. ASSIGNMENTS FOR BENEFIT OF CREDITORS—Admia- 


istration of Insolvent’s Estate.—A judyment against an — 


assignor for the benefit of creditors on a claim created 
prior to the assignment held not enforceable outside of 
the insolvency proceedings.—Jensen-King-Byrd Co. vy. 
Williams, Wash., 76 Pac. Rep. 934. 


10. ASSIGNMENTS—Wages to be Earned.—An assign- 
ment by an employee of his wages to be earned held not 
invalid because the term of his employment and the 
amount covered by the assignment is indefinite.—Colo- 
rado Fuel & Iron Co. v. Kidwell, Colo., 76 Pac. Rep. 922. 


11. ASYLUMS — Employment of Attorney. —Board of 
trustees of Michigan Asylum for the Insane held to have 
no authority to obligate the state to pay attorney’s fees 
for drafting a proposed revision of the asylum laws ef 


the state.—Phelps v. Auditor General, Mich.,99 N. W. 


Rep. 374. 


12. ATTORNEYS AND CLIENTS--Duty of Attorney.— A 
lawyer is not under obligation to his client to maintain 
positions in court which do not accord with his own no- 
tions of law and justice, simply because they tend to 
the client's advantage.—Sprague v. Moore, Mich., 99 N. 
W. Rep. 377. 


13. BANKRUPTCY — Debts Released. — Under Bankr, 
Act § 17, ch. 541, a discharge in bankruptcy held not a re- 
lease from liabillty for fraud, though such fraud was 
vot perpetrated while acting as an officer or in any 
fiduciary cupacity.—A.G. Hyde & Sons v. Lesser, 87 N. 
Y. Supp. 875. 


14. BANKRUPTCY—Jurisdiction of State Courts in In- 
solvency Proceeding.—The enactment of the federal 
bankruptcy law did not suspend the jurisdiction of state 
courts in insolvency cases, where no bankruptcy pro- 
ceeding was instituted._Jeusen King Byrd Co. v. Wil 
liams, Wash ,76 Pac. Rep. 934. 


15. BANKS AND BANKING—Parties in Suit to Compel 
Transfer of Stock.—In a suit against a bank to compel it 
to transfer certain stock to plaintiff on its books, the 
cashier of the bank was not a necessary party.—John- 
son v. Hume, Ala.,36So Rep. 421. 


16. BANKS AND BANKING—Validity of Transfer of 
Building.—Owner of real estate leased to national bank 
held not liable to account to bank receiver for building 
erected thereon, which the bank, while in voluntary 
liquidation, turned over on release from all further lia- 
bility for rents and taxes.—Brown vy. Schleier, U.S. 8. 
C., 4 Sud. Ct. Rep. 558. 

17. BILLS AND NOTES — Question of Payment.—In ac- 
tion on note, defense being payment, plaintiff had a 
right to show the existence of other demands owing 
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from the maker to the payee.—Sarraille v. Calmon, Cal., 


76 Pac. Rep. 497. 

18. BROKERS — Forfeited Recognizance.—Where a re- 
cognizance by its terms was acontinuing one, a con- 
tinuance without the consent of accused did not dis- 
charge the sureties.—State v. Ballentine, Mo., 80S. W. 
Rep. 317. 

19. BROKERS—Instruction in Action for Commission.— 
Instruction, in stockholder’s action for commissions on 
sale of stock, making his recovery depend on his em- 
ployer’s guaranty that other stockholders would au- 
thorize him to sell stock sufficient to make the total 
amount involved, held error.—Enright v. Ford, Mo., 80 
S. W. Rep. 291. 

20. BUILDING AND LOAN ASSOCIATIONS—Voluntary 
Liquidation.—A building and loan association may go 
intu voluntary liquidation, so as to defeat the right of a 
member to a settlement with it asa going concern.— 
Yager v. National Building & Loan <Assn., Ky., 79S. W. 
Rep. 197. 

21. BUILDING CONTRACTS — Substantial Performance. 
—Refusal of an architect to furnish a certificate of the 
completion of a building held not to affect the right of 
the contractors to recover the balance due, the building 
having been accepted by the owners.—Windham vy. In- 
dependent Telephone Co., Wash , 76 Pac. Rep. 936. 

22. CANCELLATION OF INSTRUMENTS—Equity Jurisdic- 
tion.—An adjudication that notes have been paid, and a 
decree for their surrender and cancellation, can only be 
rendered by a court of equity.—Twogood v. Allee, Iowa, 
99 N. W. Rep. 288. 

23, CARRIERS—Action Against Stoekholders.—The ap- 
plication of those subscribing for stock depends upon 
the terms of the subscription paper, and not upon any 
representations made by the one soliciting the sub- 
scriptions.—Tanner v. Nichols, Ky., 80 S. W. Rep. 225. 

24. CARRIERS — Boarding a Fast Running Train.—In- 
juries to an employee while attempting to board a train 
while it was running “pretty fast” held the result of his 
contributory negligence.—Southern Ry. Co. v. Williams, 
Miss., 36 So. Rep. 394. 

25. CARRIERS—Cinder from Engine.—A charge which 
uses the term ‘‘proper care,” ina case where the high- 
est degree of care is required, is erroneous.—Missouri, 
K. & T. Ry. Co. of Texas v. Mitchell, Tex., 798. W. Rep. 
94. 

26. CARRIERS—Discrimination in Furnishing Cars to 
Shippers.—During a temporary scarcity of cars, a rail- 
road company must apportion them among grain deal- 
ers, without discrimination.—State v. Chicago, B. & Q. 
R. Co., Neb., 99 N. W. Rep. 309. 

27. CARRIERS — Injury to Freight —That freight was 
destroyed by fire while in the freight house of a railroad 
company does not of itself justify an inference of negli- 
gence on the part of the company.—Van Akin v. Erie R. 
Co., 87 N. Y. Supp. 871. 

28. CARRIERS—Instruction as to Degree of Care Re- 
quired.—In an action by a passqnger for injuries, held 
error to require jury to find that plaintiff used that 
“high care’ which a person of ordinary prudence would 
have used, ete.—St. John v. Gulf, C. & 8S. F. Ry. Co., 
Tex., 80S. W. Rep. 235. 

29. CARRIERS—Res Ipsa Loquitur.—Under doctrine of 
res ipsa loquitor, street car company held bound to ex- 
plain why street car left track, injuring plaintiff.— 
Klinger v. United Traction Co., 87 N. Y. Supp. 864. 

30. CHATTEL MORTGAGES—Foreclosure and Re-sale.— 
Where a sale of the assets of a firm on foreclosure was 
set aside, the purchaser should be permitted to bid at 
the resale and to apply on the purchase price the amount 
paid on the previous sale, less receipts from goods sold 
by her.—Smitton v. Seibert, Mich., 99 N. W. Rep. 381. 

31. CLERKS AND CourtTs—Fees for Affixing Jurats,— 
Clerk of federal court held not entitled to fees for ad- 
ministering oaths and affixing jurats to accounts of 
United States marshals.—United Statesv. Jones, U.8.S. 
C., 24 Sup. Ct. Rep. 561. 





32. COMMERCE—Contracts of Third Persons Not Par- 


' ties to Proceedings.—Contrgcts of railroad companies 


or coal companies owned by railroads are not inadmis- 
sible in proceedings before the Interstate Commerce 
Commission because made with third persons not par - 
ties to the proceeding.—Interstate Commerce Commis - 
sion v. Baird, U. 8.8. C., 24 Sup. Ct. Rep. 563. 


33. COMMERCE — Limitation of Actions.—Code Civ. 
Proc. § 339, subd. 1, relating to limitation of actions on 
instrument executed out of state, held notin violation 
of Const. U. S. art. 1,§ 8, relating to regulation of com- 
merce.—Higgins v. Graham, Cal., 76 Pac. Rep. 898. 


34. CONSPIRACY—May be Shown by Circumstances.—A 
conspiracy to do a thing may be shown by circum- 
stances, without direct proof of an agreement todo the 
thing.—People v. Lawrence, Cal., 76 Pac. Rep. 893. 


35. CONSTITUTIONAL LAW — Change in Plan of Life 
Company as anImpairment of Contract. — Legislative 
authority to change plan of business of life insurance 
company from assessment to old line insurance held net 
a violation of contract with certificate holders who 
failed to change to the new plan.—Wright v. Minnesota 
Mut. Life Ins. Co., U. S. S. C., 24 Sup. Ct. Rep. 549. 

36. CONSTITUTIONAL LAW—Establishment of Lighting 
Plant.—Acts 1893, p. 886, ch. 231, § 13, relative to the pur- 
chase of lighting plants by municipalities, held not im 
contravention of Declaration of Rights, § 1—Norwich 
Gas & Electric Co. vy. City of ,Norwich, Conn., 57 Atl 
Rep. 746. ‘ 

37. CONSTITUTIONAL LAW—Indeterminate Sentence 
Act.—Laws 1903, p. 571, ch. 375, providing for the impos- 
ing of indeterminate sentences on those convicted of cer- 
tain felonies, and authorizing the release of such per- 
sons, held not unconstitutional.—State v. Stephenson, 
Kan., 99 N. W. Rep. 905. 

38. CONSTITUTIONAL LAW—Limitaton of Action.—Code 
Civ. Proc., § 389, limiting time for action on instrument 
executed out of state held not violative of Const. U. 8. 
Amend. 14, relating to equal protection of the laws.— 
Higgins v. Graham, Cal., 76 Pac. Rep. 898. 

39. CONSTITUTIONAL LAW—Prospective Operation.— 
A constitutional provision, prohibiting the legislature 
from passing laws of a certaincharacter, operates pros- 
pectively only.—Mestas v. Diamond Coal & Coke Co., 
Wyo., 76 Pac. Rep. 567. 

40. CONSTITUTIONAL LAW—Statute Allowing Recovery 
of Full Costs.—A statute allowing suitors under a spee- 
ial statute to recover their full costs is not unconstitu - 
tional because suitors under other statutes are denied 
that right.—La Goo v. Seaman, Mich., 99 N. W. Rep. 393. 


41. CONSTITUTIONAL LAW—Validity of Statute Giving 


‘Mechanics’ Lien to Subcontractor.—Liberty of contract 


held not unreasonably interfered with by Rev. St. Ohio, 
§§ 3154, 3185, 3185a, relating to mechanics’ liens.—Great 
Southern Fireproof Hotel Co. v. Jones, U. 8.58. C., 24 
Sup. Ct. Rep. 576. 

42. CONTEMPT—Judge at Chambers.—A judge at cham- 
bers has no authority to punish for acontempt not com- 
mitted in his presence, unless expressly authorized by 
statute.—Mau v. Stoner, Wyo., 76 Pac. Rep. 584. 

43, CONTRACTS—Architect’s Certificate.— Where an 
architect’s refusal to furnish contractors a final certifi- 
cate was whimsical, such refusal was no defense to an 
action by the contractors for balance due on the con - 
tract.—Windham v. Independent Telephone Co., Wash., 
76 Pac. Rep. 936. 


+ 44. CONTRACTS—Common Ownership of Personalty.— 
An agreement of one ortw | co-owners of personalty to 
indemnify the other against loss, if he would refuse an 
offer to purchase the property, held without considera - 
tion.—Chase v. Soule, Vt., 57 Atl. Rep. 754. 


45. CONTRACTS—Fraudulent Statements. — A person 
stating a material fact, without knowledge whether it 
is true or false, held guilty of fraud, though he had no 
actual knowledge that it was untrue.—Praher v. Tousey, 
87 N. Y. Supp. 845. 
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46. CONTRACTS—Sale of Counterfeit Money.—One who 
gives another consideratioy for the sale to him of coun- 
terfeit money, which is not delivered as agreed, can- 
not recover the money paid.—Chapman v. Haley, Ky., 
80 S. W. Rep. 190. 

47. CORPORATIONS—Failure to Elect Officers. —¥ ailure 
of a corporation to elect officers does not dissolve the 
corporation.—Youree v. Home Town Mut. Ins. Co., Mo., 
79 8. W. Rep. 175. 

48. CORPORATIONS—Nature of Stockhelder’s Liability. 
—Double liability of stockholder in a Kansas corpora 
tion is one created by common law or statute, within 
three-year statute of limitations prescribed by Code 
Civ. Proc. N. Y., § 394.—Platt v. Wilmot, U.S. S. C., 24 
Sup. Ct. Rep. 542. 

49. CORPORATIONS—Powers of Officers.—A deed of a 
corporation unauthorized by the stockholders is void 
only as to stockholders or those connected with the cor 
poration’s title —Galbraith v. Shasta Iron Co., Cal.,76 
Pac. Rep. 901. 

50. CORPORATIONS—Transfer of Stock.—Where a cor 
poration denied the validity of a stock certificate, it 
was no defense toan action to compel it to recognize 
the same that a transfer to the holder had not been de 
manded,—Richardson v. Longmont Supply Ditch Co., 
Colo., 76 Pac. Rep. 546. 

51. COUNTIES—Contract of Indebtedness.—A contract 
of indebtedness by a county court being void, ratifiea- 
tion thereof by it is ineffectual.—Anderson v. Ripley 
County, Mo., 80 8S. W. Rep. 263. 

52. CourtTs—Restriction of Evidence.—A rule 
requiring the filing of an abstract of title in actions 
affecting title to real estate, and restricting the evi 
dence in such actions, held void.—Pelz v. Bollinger, 
Mo., 798. W. Rep. 146. 


court 


58, CRIMINAL EVIDENCE—Clothing Worn by Deceased. 
-On a prosecution for murder,it was proper to admitin 
evidence the clothing worn by deceased at time he was 
shot, as tending to show the loction of the wounds on 
the body. Commonwealth, Ky., 80 S. W. 
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Seaborn v. 


54. CRIMINAL EVIDENCE—Homicide.—Accused cannot 
be contradicted by testimony as to statements made in 
the presence of defendant by one since deceased.— 
Nicks vy. Stute, Tex., 79S. W. Rep. 35. 

55. CRIMINAL EVIDENCE—Injuring Fence of Another, 
—Where there 
convicted of injuring the fence of another could not be 
harmed by any charge given on 
State. Tex., 798. W. Rep. 34. 

f6. CRIMINAL LAW—Homicide.—Ignorance of defend 
ant as to the requirements of the law held not to excuse 
his want of diligence to procure attendance of wit- 
Commonwealth, Ky., 808. W. Rep. 


was no proof of actual possession, one 


possession.—Smith vy. 


nesses.—Hughes vy. 
197. 

57. CRIMINAL LAW—Indictment as Evidence of Prob- 
able Cause.—Indictment is prima facie evidence of ex- 
istence of probable cause for removal to another fed- 
eral district for trial of a person there charged with an 
offense against the United States.—Beavers v. Henkel, 
U. 8.8. C., 24 Sup. Ct. Rep. 605. 

58. CRIMINAL LAW—Motion in Arrest of Judgment.— 
The allowance of a motionin arrest of judgment does 
not operate as an acquittal of the charge made, but only 
places the defendantin the situation in which he was 
before the prosecution was begun.—State v. Stephen- 
son, Kan., 76 Pac. Rep. 905. 

59. CRIMINAL TRIAL—Duty to Give Requested Instruc- 
tions.—Where, on acriminal prosecution, the charge of 
the court included all of defendant’s requested instruc- 
tions to which he was entitled, the court was not re- 
quired to give such instructions on request.—Elias v. 
Territory, Ariz., 76 Pac. Rep. 605. 

60. CRIMINAL TRIAL — Extra Judicial Confession.— 
While conviction cannot be had on extrajudicial confes- 

ion without proof of corpus delicti, the proof may be cir- 








cumstantial, if beyond a reasonable doubt.—Curran vy. 
State, Wyo., 76 Pac. Rep. 577. 

61. CRIMINAL TRIAL — Failure of State to Make a Case. 
—Where the state has failed to make outa prima facie 
case against defendant, and it appears from the record 
that there isno probabflity that it will be able to pro- 
duce additional testimony, the case should be dis- 
missed, and defendant discharged from custody.—State 
v. Gordon, Utah, 76 Pac. Rep. 882. 

62. CRIMINAL TRIAL—Former Jeopardy.—On a prose- 
cution for assault with intent to kill, that defendant had 
been convicted for the same assault involved in the 
charge, held not former jeopardy.—Huffman vy. State, 
Miss., 86 So. Rep 395. 

63. CRIMINAL TRIAL — Hypothetical Instructions.—In 
giving hypothetical instructions, itis the duty of the 
court to caution the jury that they are not to assume the 
the facts therein 
76 Pac. Rep. 884. 


existence or nonenistence of any of 
stated.—People v. Chadwick, Cal., 

64. CRIMINAL TRIAL—Intonicating Liquors.—Acquittal 
of defendant on one count in 
selling intoxicating liquor held not to operate as acquit- 
talon another count.—State v. Wills, Mo., 80S. W. Rep. 
Sli. 

65. CRIMINAL TRIAL — Opinion of Witness.—The opin- 
ion of a state witness that a person seen by her near the 
scene ofa crime was the defendant held admissible.— 
Alford v. State, Fla., 36 So. Rep. 436 


prosecution for illegally 


66. CRIMINAL TRIAL—Sufliciency of Application for 
Change of Venue.—Where an application for change of 
venue is made by the prosecuting attorney, and is sup 
ported by affidavits, and no actual test had, the same 
should be denied, unless the affidavits fully set forth 
facts which make it appear that it is impracticable to 
obtain an impartial jury.—O’Berry vy. State, Fla., 36 So. 
Rep. 440. 

67. DAMAGES—Mental Sufferings.—Damages held re- 
coverable for mental suftering caused by a tort, whether 
in connection with physical suffering or not.—Barnes vy. 
Western Union Tel. Co., Ney., 76 Pac. Rep. 981. 

68. DEATH — Jurisdiction of Federal Court.—Federal 
court is without jurisdiction of common-law action for 
death by wrongful act, created by the Mexican laws, be 
cause of inability to make a decree of the kind required 
by such laws.—Slater v. Mexican Nat. R.Co.,U. 8.8. C., 
24 Sup. Ct. Rep. 581. 

69. DEDICATION—Public Highway.—One held not es 
topped to assert against a grantee of land thata lane 
over his land, which the grantor used as an exit, was 
not a public way.—Quick v. Cotman, Iowa, 99 N. W. Rep. 
201. 

70. DEEDS — Condition Subsequent —A condition sub- 
sequent, that a life estate shall be forfeited if alienated, 
is valid.—Lewis v. Lewis, Conn., 457 Atl. Rep. 735. 

71. DEEDS—Delivery in Escrow.—Effective delivery of 
deed in escrow may be made to grantor’s wife, as well 
as to another.—Kittoe v. Willey, Wis.,99N. W. Rep. 337. 


72. DEEDS—Effect of Misdescription.—One who enters 
into possession of property intended to be conveyed by 
his grantor, and intended to be purchased by him, be- 
comes the equitable owner thereof, though it is misde 
scribed in his deed.—Quinn Vv. Baldwin Star Coal Co., 
Colo., 76 Pac. Rep. 5 

73. DEEDS—Firm as Grantee.—A deed to a firm in the 
firm name vests the legal title tothe land therein de- 
scribed in those members of the firm whose names are 
designated.—A. J. Dwyer Pine Land Co. v. Whiteman, 
Minn., 99 N, W. Rep. 362 . 





74. EASEMENTS—Invasion.—The owner of land may 
maintain an action for invasion of an assessment ap- 
purtenant thereto, though he is not in possession.— 
Zook Vv. Illinois Cent. R.Co., Ky., 805. W. Rep. 211. 


75. ELECTIONS—Blank Ballots.—A blank ballot cannot 
be considered in summing up a total value, a majority 
of which a candidate must receive to be elected —Mur- 
doch vy. Strange, Md.,57 Atl. Rep. 628. 
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76. ELECTIONS—Maryland Registration Law.—Federal 
constitucion held not violated by Laws Md. 1902, p. 202, 
ch. 133, requiring persons coming into the state to make 
declaration of intent to become citizens before they 
can claim right to be registered as voters.—Pope v.Wil- 
liams, U. 8S. 8S. C., 24 Sup. Ct. Rep. 573. 

77. EMINENT DOMAIN — Changing Street Grade. — An 
abutting property owner held entitled to an injunction 
to restrain a material change in a street grade, by which 
he was greatly and permanently damaged,without com- 
pensation having been first made or paid into court, as 
required by Const. art. 1, § 16.—Swope v. City of Seattle, 
Wash., 76 Pac. Rep. 517. 

78. ESTOPPEL—Extension of Mortgage.—A mortgagee, 
agreeing to extend the time of payment of the mortgage 
debt for a definite period, held estopped from foreclos- 
ing the mortgage before the expiration of the period.— 
Hauser v. Capital City Brewing Co., N. J., 57 Atl. Rep. 


-99 
iéé. 


7%. ESTOPPEL—Married Woman’s Deed—After Ac- 
quired Property.—The deed of a married woman, joined 
by her husband, does not operate on an after-acquired 
title.—Morrison v. Balzer, Tex., 80 8. W. Rep. 248. 

80 EsTorrEL— Representations.—Truthful represen 
tations, made witheut knowledge of tne other party’s 
intest in property, held no basis for estoppel.—Rock 
Island Plow Co. v. Maynard Say. Bank, Iowa, 99 N. W. 
Rep. 298. 

81. EVIDENCE—Ancient Newspaper Articles.—An ar- 
ticle, written and published in an ancient newspaper, 
held inadmissible, in the absence of a proper founda- 
tion laid, to prove the fact of public interest.—City of 
Hartford v. Maslen, Conn., 57 Atl. Rep. 740. 

82. EVIDENCE—Consideaation Shown by Parol.—Parol 
evidence is admissible to show the real consideration of 
a conveyance, though it be different from that ex- 
pressed in the deed, if itis consistent therewith.—Butt 
v. Smith, Wis.,99 N. W. Rep. 328. 

83. EVIDENCE—Validity of Tax Sale.—A judgment in a 
suit against independent executors to recover taxes due 
on city lots is not rendered void, but at most voidable, 
if erroneous at all, by failure to serve one of the execu- 
tors.—Ross vy. Drouilhet, Tex., 808. W. Rep. 241. 

84. EVIDENCE—Value of PeachOrchard.—Awitness, who 
did not know what lands with peach orchards had been 
or could be sold for in a neighborhood, was not compe- 
tent toexpress an opinion as to the value of such lands. 
—Texas & N. O. R. Co. v. Smith, Tex., $08. W. Rep. 247. 

85. EXECUTION—Agreement not to Enforce Judgment. 
—Agreement not to enforce judgmenttillaclaim against 
judgment creditor was settled held too indefinite as to 
time to be enforceable.—Burton v. Kipp, Mont., 76 Pac. 
Rep. 563. . 

86. EXECUTORS AND ADMINISTRATORS — Attorney’s 
Fees.—Persons interested in an estate may show that 
attorney’s services for which the executor claims an 
allowance have been so negligently performed as _ to 
cause damage to the estate, and that the estate should 
not pay therefor.—Jn re Kruger’s Estate, Cal., 76 Pac. 
Rep. 891. 

87. EXECUTORS AND ADMINISTRATORS — Attorney’s 
Services.—Where attorneys render valuable services for 
an estate, they were entitled to an allowance therefor, 
though not employed by the administrators, so as to 
bind them personally. —Marx v. McMorran, Mich., 99 N, 
W. Rep. 396. 

88. EXECUTORS AND ADMINISTRATORS—Distribution 
of Estate.—In fixing the amount of allowance for sup- 
port during administration, circumstancesof survivors 
and value of decedent’s estate should be considered.— 
In re Pugsley’s Estate, Utah, 76 Pac. Rep. 560. 

89. FORGERY—Publishing False Order.—The recital, 
in an indictmet for publishing a false order for the pay- 
ment of money, that the party accused was assisted by 
another, does not relieve the party accused from being 
held liable as a principal.—State v. Hauser, La., 36 So. 
Rep. 396. 





90. FRauD—Questions for Jury.—In an action to re- 
cover the value of stock alleged to have been fraudu- 
lently sold, evidence held to justify the submission of 
the issue of fraud to the jury.—McNaughton vy. Smith, 
Mich., 99 N. W. Rep. 382. 

91. FRAUDS, STATUTE OF—Agreement to Answer for 
Debt of Another.—That a verbal agreement to answer 
for the debt of another is an absolute promise and sup- 
ported by a new consideration does not necessarily take 
it out of the statute of frauds.—Daytona Bridge Co. v. 
Bond, Fla., 36 So. Rep. 445. 

92. FRAUDS, STATUTE OF—Guaranty—Statute of frauds 
held not available as defense to action for goods sold 
to third person on promise of defendant that he would 
pay for them.—Newton Grain Co. v. Pierce, Mo., 80 8. 
W. Rep. 268. 

93. GAME—Right of Possession.—A statute making the 
possession of game unlawful, unless permissjon there- 
for is shown, is a valid excuse of the police power of a 
state.—Hornbeke v. White, Colo., 76 Pac. Rep, 926. 

94. GARNISHMENT — Jurisdiction.—Where all the par- 
ties to an action are nonresidents, and process is served 
ona nonresident garnishee temporarily here, the court 
acquires no jurisdiction.—Northwestern Life & Savings 
Co. v. Gippe. Minn., 99 N. W. Rep. 564. 

95. HIGHWAYS—Contributory Negligence.—To be free 
from contributory negligence, it is not necessary that 
one using a highway known to be defective shall exer- 
cise more than ordinary care, but he must employ ordi- 
nary Gare in view of his knowledge of such defect.— 
Cunningham v. Clay Tp., Kan., 76 Pac. Rep. 907. 

96. HOMICIDE — Adultery with Accused’s Wife.—One 
who shot another on first meeting after hearing of his 
adultery with former’s wife held guilty only of man- 
slaughter or of aggravated assault, according to event. 
—Canister y. State, Tex ,79S. W. Rep. 24. 

97. HOMESTEAD — Widow’s Incarceration in Asylum 
as an Abandonment.—The detention of a widow in a 
lunatic asylum is nota voluntary abandonment of her 
homestead, and does not affect her rights therein.— 
Flynn v. Hancock, Tex., 80 8. W. Rep. 245. 

98. HoMIcIDE—Self-Defense.—In a prosecution for 
murder, an instruction that, if defendant provoked the 
difficulty, he could not set up self-defense, is not com- 
plete, without some instruction as to what acts would 
constitute provoking a difficulty.—Bearden y. State, 
Tex., 79 S. W. Rep. 37. 

99. HUSBAND AND WIFE — Community Property.—A 
surviving husband has power to sell land occupied by 
himself and wife as a homestead at the time of the 
wife’sd ath to pay community debts owing at the tim 
of her death.—Linson v. Poindexter, Tex., 808. W. Rep 
237. ‘ 

100. HUSBAND AND WIFE—Reduction of Wife’s Stock 
to Possession by Husband.—Shares of stock ina busi- 
ness corporation are choses in action, subject to the 
husband’s common-law power of appropriation.—John- 
son v. Hume, Ala., 36 So. Rep. 42). 

101. INDIANS — Intoxicating Liquors.—That defendan 
did not knew the person to whom he sold intoxicating 
liquor was an Indian held no defense to prosecution 
under Act Cong. Jan. 30, 1897, (29 Stat. 506,ch. 109).— 
United States y. Stofello, Ariz., 76 Pac. Rep. 611. 

102. INJUNCTION — Cattle Wandering at Large.—In a 
suit toenjoin defendant from driving cattle over plaint- 
iff’s land, decree should not include land described in 
complaint on which defendants had never trespassed 
nor threatened to trespass.—Martin y. Platte Valle 
Sheep Co., Wyo.,76 Pac. Rep. 571. i 

103. INJUNCTION—Counsel Fees.—In an action on a 1 
injunction bond, counsel fees should be rejected as ele - 
ment of damages, when such fees embraee services per- 
formed before and after issuance of writ, and are no 
apportionable.—Quinn vy. Baldwin Star Coal Co., Cole. , 
76 Pae. Rep. 552. 

104. INJUNCTION—Elements of Damage in Action on 
Bond.—Counsel fees incurred on resisting an applica 
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tion fora preliminary injunction are not proper ele- 
ments of damages inan action on the bond.—Quinn v. 
Silka, Colo., 76 Pac. Rep. 555. 

105. INJUNCTION—Restraining Persons from Acting as 
Stockholders Pending Inquiry —Equity held to have 
jurisdiction to enjvin persons from acting as stockhold- 
ers pending proceedings to determine who are stock - 
holders.—State v. Kennan, Wash., 76 Pac. Rep. 516. 

106. INSANE PERSONS — Jurisdiction of County Court. 
—Confinement in asylum does not affect residence or 
jurisdiction of county court in county of residence to 
appoint guardian for person of unsound mind, under 
Rey. St. 1895, art. 2566.—Flynn v. Hancock, Tex., 80 8S. W. 
Rep. 245. 

107. INTEREST — Failure to Stipulate Rate.—A stipula - 
tion to pay interest, without stating the rate, from the 
date ofaloan,in acertain event, fixes the time of ma- 
turity, and the debt bears the legal rate of interest [Civ. 
Code, art. 1938] from the date of the loan —Jn re Im- 
manuel Presbyterian Church, La., 36 So. Rep. 408. 

108. INTOXICATING LIQUORS—Seizure While in Posses- 
sion of Express Company.—Intoxicating liquors, deliv- 
ered toan express company im Kentucky and trans- 
ported to the state C. O. D., if not intended for unlawful 
sale, are not liable to seizure while in the possession of 
the express company.—State v. Intoxicating Liquors, 
Me., 57 Atl. Rep. 798. 

109. JUDGMENT—Collateral Attack.—Where a judg- 
ment is fair on its face and almost voidable, a suit to set 
it and asale made thereunder aside, for irregularities 
in its procurement, must be brought in the court in 
which it was rendered.—Ross v. Drouilhet, Tex., 808. W. 
Rep. 241. 

110. JUDGMENT — Modification. — Where an order, 
through inadvertence, recites jurisdictional facts, the 
court can subsequently modify it to accord with such 
facts.—Northwestern Lite & Savings Co. v. Gippe, 
Minn., 99 N. W. Rep. 364. 

111. JUDICIAL SALES — Inadequacy of Price.—Where 
confirmation of a judicial sale is refused for inadequacy 
of price alone,the applicants for a resale will be re- 
quired to give some security that at such resale a higher 
purchase price will be paid.—Porch v. Agnew Co., N. J., 
57 Atl. Rep. 726. 

112. JuRY—Right to Jury in Equity Case.—There is no 
right to a trial by jury on issues of fact arising in a suit 
in equity.—Twogood v. Allee, Iowa, 99 N. W. Rep. 288. 

113, JUSTICESOF THE PEACE—Counterclaim Filed First 
in Circuit Court on Appeal.—Defendant, on appeal from 
a justice, cannot avail himself of a counterclaim which 
he did not file before the justice.—Cedar Hill Orchard 
& Nursery Co. v. Heiney, Mo., 80S. W. Rep. 278. 


114. LANDLORD AND TENANT— Defective Premises.— 
A landlord is not liable for failing to give a tenant no- 
tice of a latent structural defect, of which the landlord 
had no actual knowledge.—Smith v. Donnelly, 87 N. ¥ 
Supp. 893. 


115. LANDLORD AND TENANT—Specific Performance.—A 
change in the value of the premises under a lease giving 
the lessee the right to buy the sameat a fixed rice, held 
not to excuse either party from a compliance with the 
contract .—King v. Raab, Iowa, 99N. W. Rep. 306. 

116. LIBEL AND SLANDER—Articles Libelous Per Se. — 
Publication, concerning oneof extraordinary education, 
that be is poverty stricken on account thereof, held 
libelous per se.—Martin v. Press Co., 87 N. Y. Supp. 859. 


117. LIBEL AND SLANDER—Pleading.—In an action for 
damages for the publication of a libelous newspaper 
article, an allegation inthe petition that the printed 
language was used of and concerning plaintiff imports 
that those who read itso understood.—Eckert v. Van 
Pelt, Kan., 76 Pac. Rep. 909. 


118. LIFE INSURANCE—Changing Plan of Assessment, 
—Reservation of right of amendment in articles of 
association of life insurance company held to empower 
the company to bind its members by a change from the 





assessment plan to the old line insurance plan.—Wright 
v. Minnesota Mut. Life Ins. Co., U.S. S8.C., 24 Sup. Ct. 
Rep. 549. , 

119. LIFE INSURANCE—Exemption from Decedent’s 
Debts.—A claim for nursing decedent, is adebt against 
decedent, while his funeral expenses are nota debt 
against him, within Rev. Code 1892, § 1965, exempting in- 
surance money from decedent’s debts.—Dobbs v. Chand- 
ler, Miss., 36 So. Rep. 388. 

120. LOGS AND LOGGING—Sale of Standing Timber.—In 
an action on a contract for thesale of standing timber, 
the buyer’s cessation of operations under the contraet 
held not an abandonment.—Leonard v. Holland, Ky., 79 
S. W. Rep. 227. 

121. MALICIOUS PROSECUTION—W rongful Suing out of 
an Injunction.—An action forthe alleged malicious su- 
ing out of an injunction prior to the final determination 
ofthe main cause held premature.—Williams v. Ains- 
worth, Wis., 99 N. W. Rep. 327. 


122. MANDAMUS—School Board.—The action of aschool 
board, empowered to establish text-books to be used in 
the schools of a city, held not controllable by mandamus. 
—State v. Wilson, Wis., 99 N. W. Rep. 336. 

123. MASTER AND SERVANT—Defective Appliances.—A 
cleaner and sweeper ina roundhouse he!d to have no 
duty of inspection, and therefore not to assume risk of a 
defect of which he was ignorant.—Gulf, C. & S. F. Ry. 
Co. v. Davis, Tex., 80 S. W. Rep. 253. 

124. MASTER AND SERVANT—Defective Saw Causing 
Personal Injury.—In an action for injuries tothe ope- 
rator of asaw by reason of one of the parts becoming 
outof repair, the fact that such saws were in general 
use throughout the country held immaterial.—Dean v. 
St. Louis Woodenware Works, Mo., 80S. W. Rep. 292. 

125. MASTER AND SERVANT—Incompetency of Fellow 
Servant.—Knowledge by a corporation’s general man- 
ager of the incompetency of a servant held imputaple to 
defendant.—Kamp v. Coxe Bros. & Co., Wis., 99 N. W. 
Rep. 366. 

126. MASTER AND SERVANT—Injury to Miner.—A miner 
held not guilty of contributory negligence as a matter 
of law in attempting to cross a lagging put in since he 
had last crossed the place which it covered.—Garity v. 
Bullion-Beck & Champion Min. Co., Utah, 76 Pac. Rep. 
556. 

127. MASTER AND SERVANT—Proximate Cause of In- 
jury.—Recovery may be had forinjury to a servant, 
though he was guilty of some negligence; the master’s 
negligence beingthe proximate cause of the injury.— 
Punkowski v. New Castle Leather Co., Del.,57 Atl. Rep. 
559. ’ 

128. MASTER AND SERVANT—Safe Water Cooler.—Em- 
ployer held bound to use due care to furnish reasonably 
safe water cooler for employees, and responsible for 
negligence of servantto whom it delegates duty of pro. 
viding same.—Geller v. Briscoe Mfg. Co., Mieh., 99 N. W. 
Rep. 281. 

129. MASTER AND SERVANT—Using an Unsafe Apph- 
ance.—A servant is not chargeable with the assumption 
of risk as a matter of law by continuing to use for area- 
sonable time an unsafe appliance, where he has com- 
plained of it and the master has promised to remedy the 
defect.—Anderson vy. Fielding, Minn., 99 N. W. Rep. 357. 

130. MECHANICS’ LIENS—Last Vay for Attachment Fall - 
ingon Sunday.—When the last of the 90 days within 
which an attachment in an action to enforce a mechan- 
ics’ lien must bemade falls on Sunday, anattachmenton 
the following Monday is too late.—Oakland Mfg. Co. v. 
Lemieux, Me.,57 Atl. Rep. 795. 

131. MORTGAGES—Acceptance,—An absent person has 
the benefit of a mortgage in his favor, executed and re- 
corded bythe mortgagor, though not accepted by the 
mortgagee.—Jn re Immanuel Presbyterian Church, La. 
36 So. Rep. 408. 

132. MORTGAGES—Extending Time of Payment.—An 
agreement by a mortgagee to extend the time of pay- 
ment of the mortgage debt, in order to be valid, must be 
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supported by a consideration, in the absence of an es 
toppel in pais.—Hauser v. Capital City Brewing Co.,N. J., 
57 Atl. Rep. 722. 

13. MORTGAGES — Foreclosure.—Failure of holder of 
notes anc mortgage to bring suit to fix liability of in- 
dorsers held not to defeat right to foreclosure.—Griffin 
v. Stone River Nat. Bank, Tex., 80 8. W. Rep. 254. 

134. MORTGAGES—Growing Crops.—Purchaser at sale 
under trust deed held to have right to growing crop, as 
against chattel mortgagee thereof.—Penryn Fruit Co., 
vy. Sherman- Worrell Fruit Co., Cal., 76 Pac. Rep. 484. 

135. MUNICIPAL CORPORATIONS—Boys Playingin De- 
fective Streets.—A boy, though playing, held a traveler 
on the street, so as to be entitled to recover, under 
Comp. Laws, § 3441, for injury from a defective side- 
walx.—Beaudin v. Bay City, Mich., 99 N. W. Rep. 285. 

136. MUNICIPAL CORPORATIONS—Defective Sidewalk. 
—A city held liable for injury from condition in which 
it left a street while constructing a sidewalk, though it 
was doing the work only on default of the property 
owners.—City of Lancaster v. Walter, Ky., 808. W. Rep. 
189, 

137. MUNICIPAL CORPORATIONS — Failure to Repair 
Break inSewer.—Failure of city to remedy break in sewer 
held to give property owner injured thereby right of ac- 
on against city,—Betterly v. City of Scranton, Pa., 57 
Atl. Rep. 768. 

138. MUNICIPAL CORPORATIONS—Increase of Security. 
—The exercise of the trial court’s discretion in requiring 
the execution of a new bond, for the alleged insufficiency 
of a bond given to secure an injunction pendente lite, not 
based on sufficient grounds, is reviewable on appeal.— 
Swope v. City of Seattle, Wash., 76 Pac. Rep. 517. 

139. MUNICIPAL CORPORATIONS—Invalidity of Con- 
tract where Alderman is Interested.—A contract by a 
city in which an alderman is interested being void, the 
city is under no liability to the parties interested, and is 
not liable on trustee process.—O’Neil v. Flannagan, Me., 
57 Atl. Rep. 591. 

140. MUNICIPAL CORPORATIONS—Liability for Negli- 
gence.—City, issuing paving bonds and failing to en- 
force liens, held liable to the bondholders for amount 
lost by such negligence.—Dime Deposit & Discount Bank 
v. City of Scranton, Pa., 57 Atl. Rep. 770. 

141. MUNICIPAL CORPORATIONS—Police Officer’s Ac- 
auiescence in Suspension.—Members of a police force‘ 
by signing pay rolls, held uot to have acquiesced in 
their suspension, and not estopped to sue for pay for 
time of suspension.—City of Louisville v. Gorley, Ky., 
80 S. W. Rep. 203. 

142. MUNICIPAL CORPORATIONS—Power to Purchase 
Real Estate.—Purchase by city council of land for fire 
eng‘ne house held not subject to attack on the ground 
that there was no intention to erect such building — 
Uity of Santa Barbara v. Davis, Cal., 76 Pac. Rep. 495. 

143. MUNICIPAL CORPORATIONS—Public Parks.—Use of 
a part of a public park as a part of state capitol grounds 
held not inconsistent with the use to which the land was 
first dedicated.—City of Hartford v. Maslen, Conn., 57 
Atl. Rep. 740. 

144. MUNICIPAL CORPORATIONS—Purchase of Land for 
Parks.—Property having been bought by a village with 
money voted to buy land fora public park, the village 
trustees were not autnorized to divert the land to street 
purposes.—Pickett v. Town of Mercer, Mo., 80 S. W. Rep. 
285. 

145. NAVIGABLE WATERS—Riparian Rights.—A con- 
veyance by a grantee of title acquired from the United 
States, describing the lands by numbers by which the 
same are designated in the government survey, passed 
title to the land originally constituting the grant and the 
accretions.—Topping v. Cohn, Neb.,99 N. W. Rep. 372. 

146. NUISANCE—Disorderly House.—An adjoining pro- 
prietor held to suffer special damages by the mainten- 
ance of abawdy house, and was therefore entitled to en- 
join the same, thoughvit constituted a public nuisance. 
—Ingersoll v. Rousseau, Wash., 76 Pac. Rep. 513. 





147. PARTNERSHIP—Borrowing Money Through Agent. 
—A member of a firm, having authority to borrow 
money for its benefit, has authority to direct another to 
borrow money for it.—Parker, Jones & Steele v. Parker, 
Ky., 80S. W. Rep. 209. 

148. POSTMASTER—Decision on Second-Class Matter.— 
Refusal of Postmaster General to admitto mails as peri- 
odical publication, entitled to second-class rates, of a 
monthly musical publication, held not such an errone- 
ous exercise of his discretion as to call for interference 
by courts.—Bates & Guild Co.v.Payne, U. S. S. O., 24 Sup. 
Ct. Rep. 595. 

149. POSTMASTER—Liability for Lost Registered Pack- 
age:—In an action by the United Stateson postmaster’s 
bond to recover the value of registered mail matter, 
where negligently lost by him, it is not necessary that 
the pleadings allege that the suitis for the use of the 
sender of the package.— United States v. Griswold, Ariz., 
76 Pac. Rep. 596. 

150. PROHIBITION—Sbject-Matter. — Prohibition will 
not lie to prevent enforcement of injunction, where 
court had jurisdiction of subject-matter, though not of 
persons.—State v. Kennan, Wash., 76 Pac. Rop. 516. 

151. PUBLIC LANDS—Repayment of Purchase Price 
Where Entry is Canceled.—Surrender of. duplicate re- 
ceipt, required by Act Cong. June 16, 1880, ch. 244, § 2, 
21 Stat. 287 [L. L. Comp. St. 1901, p. 1415], as condition for 
repayment of price where entry of publie land has been 
canceled, presumed from finding Of secretary of inte- 
rior.—United States v. Commonwealth Title Ins. & 
Trust Co., U.S. 8. C., 24Sup. Ct. Rep. 546. 

152. PUBLIC LANDS—Title of Possessor.—A possessor 
of government land with the intent to. lawfully acquire 
title thereto from the government is not technically a 
trespasser, but acquires a possessory right, having value 
and being subject to sale.—Waring v. Loomis, Wash., 76 
Pac. Rep. 510. 

163. QUO WARRANTO—Municipal Corporations.—Jn quo- 
warranto against the officers of a purported municipal 
corporation, all the inhabitants of the town need not be 
jonied as parties defendant.—West End Vv. State, Ala., 36 
So. Rep. 423. 

154.JRAILROADS—Failure to Warn Person on{Track.—In 
an action for the death of one‘killed by a locomotive, 
plaintiff held entitled to recover because of the failure of 
the operatives to give warning signals.—St. Louis Sotth- 
western Ry. Co. of Texas v. Allen, Tex., 808. W. Rep. 
240. 

155. RAILROADS—Sparks from Engine.—The prima facie 
case against a railroad company, made by showing that 
its engine started a fire, is rebutted by proof that the en- 
gine was equipped with proper appliances and was 
carefully operated.—Olmstead v. Oregon Short Line R. 
Co., Utah, 76 Pac. Rep. 557. 

156. RECEIVERS—Registry of Judgment After Appoint- 
ment.—The registry of a judgment after the appoint- 
ment of a receiver produces no legal effect.—In re Im- 
manual Presbyterian Church, La., 36 So. Rep. 408. 

157. RELIGIOUS SOCIETIES—Application of Trust 
Funds.—A fund for the use of the poor of achurch can- 
nut be applied to the payment ef its debts.—Jnre Im- 
manual Presbyterian Church, La., 36 So. Rep. 408. 

158. REPLEVIN—Special Interest in Property.—In an 
action to recover personalty, itis error to assess the 
property in favor of a defendant whose rights therein 


are confined to a special interest.—Gaston v. Johnson, 


Mo., 80S. W. Rep. 276. 


159. REVERSION—Condition Subsequent.—A reversion, 
entitled to re-enter on breach of a condition subsequent, 
cannot re enter after conveyance of his reversionary in- 
terest.—Lewis v. Lewis, Conn., 57 Atl. Rep. 785. 


160. SALES—Cancellation Pend mg Acceptance of 
Order.—A buyer held entitled to cancel an order made 
through the seller’s agent, subject to seller’s ac- 
ceptance, by notice delivered to seller before the latter 
mailed notice of acceptance.—L. J. Mueller Furnace Co 
v. Meiklejohn, Wis.,99 N. W. Rep. 382. 
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161. SALES — Delivery to Carrier.—On an order for the 
shipment of goods by express C. O. D.,in the absence of 
any evidence to the contrary,a delivery to the carrier is 
a delivery to the purchaser.—Statev. Intoxicating Ligq- 
uors, Me., 57 Atl. Rep. 798. 

162. SCHOOLS AND SCHOOL DIsTRICTS—Changing the 
Books.—Under a city charter, board of education held 
entitled to rescind previous action taken in establishing 
text-books, in its discretion.—State Wis,, v. Wilson, 99 
N. W. Rep. 336. 

163. SHERIFFS AND CONSTABLES—Action on Oflicial 
Bond.—W here an action is on the official bond of a con- 
stable, andthe complaint is not sufficient as against the 
sureties,a joint judgment is erroneous.—Felonicher vy. 
Stingley, Cal., 76 Pac. Rep. 504. 

164. STATUTES—Contem poraneous Construction.—Con- 
temporaneous construction held an available aid in 
construing a statute only when the language thereof 1s 
ambiguous.—Houghton v. Payne, U.S. 8. C., 24 Sup. Ct. 
Rep. 590. 

165. STREET RAILROADS — Collision With Vehicles.— 
The driver ofa vehicle attempting to cross streetcar 
track between stationary cars, held not guilty of contri 
butory negligence, as a matter of law.—Walker vy. St. 
Louis & 8. Ry. Co., Mo., 80S. W. Rep. 282. 

166. STREET RAILROADS —Injury Caused by Brake 
Handie.—Plaintiff, in an action against a street railroad 
for personal injuries received from being struck onthe 
arm by the brake handle, while riding as a passenger 
on front platform of car, held guilty of negligence.— 
Brewer v. St. Louis Transit Co., Mo.,798. W. Rep. 1021. 

167. TAXATION—Collection of Taxes.— Equity will not 
enjoin a municipal corporation, threatening to enforce 
payment of taxes by illegal seizure of personal prop- 
ert, as such seizure would be trespass remedial at law.— 
City of Jacksonville v. Massey Business College, Fla., 36 
So. Rep. 432. 

168. TAXATION—Redemption from Tax Sales.—Statutes 
providing for a redemption from tax sales are be to lib- 
erally construed by favor of redemptioner.—Pike v. 
Richardson, Mich., 99 N. W. Rep. 398. 

169. TAXATION—Situs of Capital Stock.—Acts 1900, p. 
923, ch. 597, held violative of Const. nrt, 3. §51, providing 
that the personal property must be taxed in the county 
or city where the owner resides.—City of Baltimore v 
Allegany County Com’rs., Md., 57 Atl. Rep. 6382. 

170. TELEGRAPHS AND TELDPHONES—Punitive Dam- 
ages for Delaying Ccontents of Message.—The thought- 
less Divulging of the Contents ofa felegraph message 
before its delivery by an operator held not to justify the 
imposition of punitive damages.—gjook v. Western 
Union Tel. Co.. Miss., 36 So. Rep. 392. 

171. TRESPASS TO TRY TITLE—Married Women.— 
Where defendant pleaded title under acommon source 
inferior to that of plaintiff, plaintiff was entitled to re- 
cover, though asuperior outstanding title was shown 
back of the common source.—Tiemann vy. Cobb, Tex., 80 
S. W. Rep. 250. 

172. TRESPASS — Overstocking Common Pasture.— 
Where plaintiff and defendant both owned adjoining 
pasture land inclosed in one field, defendant’s act in 
putting into the pasture more cattle than his part of the 
land could support was not a trespass on plaintiff's 
land.—Haskins v. Andrews, Wyo., 76 Pac. Rep. 588. 


173. TRESPASS — Suit to Remove Cloud on Title.—A 
grantee cannot maintain an action for damages to the 
premises conveyed, which accrued to his remote gran- 
tor and which is barted by limitations.—Floyd v. Louis- 
ville & N. R. Co., Ky., 808. W. Rep. 204. 

174. TrRIAL—Obstruction of Stream.—Where an owner 
of collieries leases them, he is not liable for the obstruc- 
tion of a stream by the lessee without his knowledge or 
consent.—Bachert v. Lehigh Coal & Navigation Co., Pa., 
57 Atl. Rep. 765. 

175. TRIAL—Questions for the Jury.—Where the testi- 
mony of a sole witness toa transaction is contradicted 
in material points by proof of contradictory statements, 














the issue as to what really occurred is for the jury.— 
Payne v. Union Life Guards, Mich., 99 N. W. Rep. 376. 

176. TRIAL—Re-opening Case Sua Sponte.—The trial 
court has no power to re-open a case sua sponte long 
after its full submission at a previous term.—Hagerle v. 
Beebe, Iowa, 99 N. W. Rep. 303. 

177. TRUSTEES — Final Accounting. — Testamentary 
trustee held not liable for refusing to accept refund of 
dividends erroneously paid out to life beneficiary as in- 
come.—IJn re Elting, 87 N. Y. Supp. 833. 

178. TRUSTS — Attorney’s Fees.—Where, on a bill to 
compel an accounting by a trustee and for distribution 
of the trust estate, the services of complainant’s solicitor 
are adverse, rather than beneficial, to the trust fund, he 
is not entitled to an allowance therefor out of the fund. 
—Sprague v. Moore, Mich., 99 N. W. Rep. 377. 

179. TRUSTS — Compensation of Trustees. — Where 
trustees have received commission on the corpus of an 
estate as executors, they are not entitled to another 
commission thereon as trustees.—Kennedy v. Dickey, 
Md., 57 Atl. Rep. 621. 

180. VENDOR AND PURCHASER--Knowledge of Equity. 
—Knowledge of the vendor of a bona fide purchaser of 
land of an equity in favor of plaintiff held not the 
knowledge of such purchaser.—Thompson v. Stark, Ky., 
79S. W. Rep. 202. 

181. VENDOR AND PURCHASER — Measure of Liability 
Under Option Contract.—The measure of liability of a 
p¢son under an option contract for the purchase ofa 
tract of land held determined by the actual acreage of 
the tract.—Warden v. Tesla, 87 N. Y. Supp. 853. 

182. VENDOR AND PURCHASER—Mortgage not Satisfied 
of Record.—Purchasers of land with notice of mortgage 
not satisfied of record held not innocent purchasers.— 
Griffin v. Stone River Nat. Bank, Tex., 808. W. Rep. 254. 

183. VENDOR AND PURCHASER—Specific Performance, 
—Vendor held not entitled to defeat purchaser’s right to 
specific performance by insisting that deposit of ad- 
vance payment was condition precedent to making of 
contract.—Gough v. Loomis, Iowa, 99 N. W. Rep. 295. 

184. VENDORAND PURCHASER—Wrong Person Named 
in Deed.—Record of deed, which is signed by one in 
which another is named as grantor, held not notice that 
it is the deed of the signer.—Henry Marx & Sons vy. Jor- 
dan, Miss., 36 So. Rep. 386. 

185. WHARVES—Right to Collect Charges.—Owner of 
wharf in New York may collect charges for its occupa- 
tion by merchandise for less than 24 hours, notwith- 
standing Greater New York Charter Laws 1901, p. 372, 
ch. 466, § 862.—International Hide & Skin Co. v. New 
York Dock Co.,87 N. Y. Supp. 886. 

186. WILLS—Devise of Life Estate and Remainder.— 
A power of sale given to the devisee of a life estate be- 
comes inoperative as a power from the testatrix, where 
he is also the devisee of the remainder.—Spencer v, 
Kimball, Me., 57 Atl. Rep. 793. 

187. WITNESSES— Credibility.—Conviction for crime is 
not admissible to discredit a witness, unless the crime 
was infamous.—O’Connor Vv. St. Louis Transit Co., Mo., 
80 S. W. Rep. 304. 

188. WITNESSES—Impeachment.—It is vot competent 
to impeach a witness by proof of particular acts which 
have no connection with the offense for which he is on 
trial.—Seaborn v. Commonwealth, Ky , £0 S. W. Kep. 
223. 

189. WITNESSES—Testimony as to Transactions with 
Deceased.—Code Civ. Proc. 1880 relative to the com- 
petency of party to testify to transaction with deceased 
person, held not to apply to action by principal to set 
aside’ deed procured from him by fraud of deceased 
agent.—Calmon v. Sarraille, Cal., 76 Pac. Rep. 486. 

190. WITNESSES—W idow as. Witness Establishing As- 
signment of Life Policy.—Under Rey. Code 1892,§ 1740, 
a widow is a competent witness, as against a legatee of 
her deceased husband, to establish an equitable assign- 
ment of a life insurance policy from deceased to his in- 
fant son.—Cockrell v. Cockrell, Miss., 36 So. Rep. 390. 
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